
 

 

INVER GROVE HEIGHTS CITY COUNCIL AGENDA 
MONDAY, JANUARY 28, 2008 

8150 BARBARA AVENUE 
7:30 P.M. 

 

1. CALL TO ORDER 

2. ROLL CALL 

3. PRESENTATIONS 

4.  CONSENT AGENDA – All items on the Consent Agenda are considered routine and have been made available  
  to the City Council at least two days prior to the meeting; the items will be enacted in one motion.  There will be no  
  separate discussion of these items unless a Council member or citizen so requests, in which event the item will be  
  removed from this Agenda and considered in normal sequence.       

 A.  Minutes – January 14, 2008 Regular Council Meeting          _____________ 

 B.  Resolution Approving Disbursements for Period Ending January 23, 2008   _____________ 

 C.  Approve Plans and Specifications for VMCC Phase II Refrigeration Modifications  _____________ 

 D. Change Order # 2 and Pay Voucher #3 for City Project No. 2003-04, NE Quadrant Water  
     Main Extension            _____________ 

 E.  Change Pay Voucher #8 for City Project No. 2005-22, Cahill South Street and Utility  
      Improvements           _____________ 

 F.  Pay Voucher No. 4 – Northwest Area Utility Improvements, Lift Station R-9.1 - City  
      Project No. 2003-15A           _____________ 

 G.  Payment for Fire/Security System Work in Water Treatment Plant Expansion Areas  _____________ 

H. Resolution Approving Individual Project Order #8 with Kimley-Horn and Associates, Inc.  
    for City Project No. 2008-10, T.H. 52 East Frontage Road – Ravine Storm Water Ponds  
    Final Design            _____________ 

I.  Resolution Approving Individual Project Order #6 with Kimley-Horn and Associates, Inc.  
    for City Project No. 2003-03, Southern Sanitary Sewer System – Final Design   _____________ 

J.  NPDES Phase II Storm Water Permit Pollutant Loading Assessment & Non-degradation  
    Plan             _____________ 

K.  Northwest Area Easement Purchase Agreements: Howard Steenberg, True Lee and Amazing  
     Grace Lutheran Church          _____________ 

L.  Resolution Making an Election not to Waive the Statutory Tort Limits for Liability  
      Insurance Purposes          _____________ 

 M.  Accept Donation to Inver Grove Heights Police Department from TCF Bank  _____________ 



 N.   Reaffirmation of Temporary Charitable Gambling Permit: Lakers’ Raffle at VMCC _____________ 

 O.  Personnel Actions          _____________
       

5.  PUBLIC COMMENT – Public comment provides an opportunity for the public to address the Council on items  
 that are not on the Agenda.  Please raise your hand to be recognized.  Please state your name and address for the record.  
 This section is for the express purpose of addressing concerns of City services and operations.  Comments will be limited  
 to three (3) minutes per person.  

6. PUBLIC HEARINGS  

 A.  CITY OF INVER GROVE HEIGHTS; Resolution Approving Layout No. 2C of the T.H. 52 East  
      Frontage Road from 111th Street to Inver Grove Trail in the City of Inver Grove Heights as  
          Prepared by the Minnesota Department of Transportation     _____________ 

7. REGULAR AGENDA  

 ADMINISTRATION: 

 A.  CITY OF INVER GROVE HEIGHTS; Discuss Letter Outlining Schematic Design Services for 
      City Hall Expansion/Renovation          _____________ 

 B.  CITY OF INVER GROVE HEIGHTS; Consider Proposals for Geotechnical Exploration  
      Services            _____________ 

 C.  CITY OF INVER GROVE HEIGHTS; Consider Resolution relating to Dawn Way Landfill  _____________ 

 COMMUNITY DEVELOPMENT: 

 D.  CITY OF INVER GROVE HEIGHTS; Consider Approval of County Road 28 (80th St.) Alignment 

E. MGT DEVELOPMENT, INC.; Consider Resolution Reaffirming the Approval of the Preliminary  
     Plat of Argenta Hills, a seven (7) lot and seven (7) outlot plat located at the Northwest corner  
     of Hwy. 55 and Hwy. 3           _____________ 

 F.  I-STATE TRUCKING; Consider a Resolution Relating to a Variance to Construct Three Wall 
      Signs Greater than 100 Square Feet for the property located at 11152 Courthouse  
      Boulevard             _____________ 

 G.  MAX STEININGER, INC.; Consider a Temporary Extension of Operating Hours for the  
      Clark Road Pit           _____________

             

8.  MAYOR AND COUNCIL COMMENTS 

9.  ADJOURN  



 

INVER GROVE HEIGHTS CITY COUNCIL MEETING MINUTES 
MONDAY, JANUARY 14, 2008 - 8150 BARBARA AVENUE 

CALL TO ORDER/ROLL CALL  The City Council of Inver Grove Heights met in regular session on 
Monday, January 14, 2008, in the City Council Chambers.  Mayor Tourville called the meeting to order at 
7:30 p.m. Present were Council members Grannis, Klein, Madden and Piekarski Krech; City Administrator 
Lynch, Assistant Administrator Teppen, City Attorney Kuntz, Parks and Recreation Director Carlson, 
Engineer Thureen, Community Development Director Link, Finance Director Lanoue and Deputy Clerk  
Rheaume. 

3. PRESENTATIONS:  
A. Council Appointments for 2008: 

i)  Official Newspaper 

Motion by Piekarski Krech, seconded by Klein to designate the Southwest Review as the Official  
Newspaper 
Ayes: 5 
Nays: 0 Motion carried. 
 
ii)  Official Depositories 

Motion by Piekarski Krech, seconded by Madden to designate: Bremer Bank, N.A., RBC Dain 
Rauscher, US Bancorp Investments, Wells Fargo Bank, Salomon Smith Barney/Citigroup,  
American Bank, and Stifel, Nicolaus & Co., Inc. as official depositories of the City. 
Ayes: 5 
Nays: 0 Motion carried. 
Motion by Madden, seconded by Klein to designate Key Community Bank as an official depository  
of the City.   
Ayes: 4 
Nays: 0 
Abstain: 1 (Tourville) Motion carried. 
iii)  Acting Mayor 

Motion by Klein, seconded by Piekarski Krech to continue to rotate service as Acting Mayor,  
beginning with the senior Council member. 
Ayes: 5 
Nays: 0 Motion carried. 
iv)  Appointments to Metropolitan Legislative Commission 

Motion by Madden, seconded by Grannis to appoint the Mayor and City Administrator as  
representatives to the Metropolitan Legislative Commission. 
Ayes: 5 
Nays: 0 Motion carried. 
v)  Council Delegate to Association of Metropolitan Municipalities 

Motion by Piekarski Krech, seconded by Madden to reappoint Mayor Tourville as delegate to the  
Association of Metropolitan Municipalities and Council member Klein as the alternate delegate. 
Ayes: 5 
Nays: 0 Motion carried. 
vi)  Deputy Weed Inspector – Mayor’s Appointment 
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Mayor Tourville stated that he would re-appoint the Park Maintenance Superintendent as Deputy Weed  
Inspector.  

4. CONSENT AGENDA:   
Mayor Tourville removed item 4C, Pay Voucher #1 for Groveland and North Valley Lighting Projects  
from the Consent Agenda.  

Council member Klein removed items 4G, Change Order No. 6 & Pay Voucher No. 7 for City Project 
No. 2005-22, Cahill South Street and Utility Improvements & 4X, Personnel Actions from the Consent  
Agenda. 
A. Minutes – December 10, 2007 Regular Council Meeting 

B.   Resolution 08-01 approving disbursements for period ending January 9, 2008 

D. Change Order #1/#2 & Final Pay Voucher for Oakwood Grading and Trail Improvements,  
 City Project 2007-21 

E. Pay Voucher No. 3 – Northwest Area Utility Improvements, Lift Station R-9.1 – City Project No.  
 2003-15A 

F. Consider Change Order No. 7 & Pay Voucher No. 7 for City Project No. 2007-09D – South Grove  
 Urban Street Reconstruction – Area 2   

H. Resolution 08-02 Approving Individual Project Order No. 4A with Kimley-Horn and Associates,  
 Inc. for City Project No. 2003-03, Southern Sanitary Sewer System – Preliminary Design 

I. Resolution 08-03 Approving Individual Project Order No. 5A with Kimley-Horn and Associates,  
 Inc. for City Project No. 2007-17, Clark Road Extension from T.H. 52 to Briggs Drive  

J. Resolution 08-04 Requesting the Minnesota Department of Transportation Perform a Speed  
 Study & Establish a Speed Zone on Argenta Trail in the City of Inver Grove Heights 

K. Resolution 08-05 Relating to Parking Restrictions on the Extension of Clark Road – City Project  
 No. 2007-17 

L. Resolution 08-06 Authorizing the City of Inver Grove Heights to enter into an Agreement with 
Dakota County for Engineering, Right-of-Way Acquisition, and Highway Construction for C.R. 73  

 (Akron Avenue) 

M. Approve Joint Cooperative Agreement with Municipal Legislative Commission 

N. Approve Amendments to Dakota County Drug Task Force Joint Powers Agreement 

O. Approve Contract with Dakota County for 2008 Sentence to Serve Crew 

P. Discounted Membership Rates at the VMCC for City Employees for 2008 

Q. Resolution 08-07 Approving Dakota County Request to Reclassify Property – Tax Forfeit Parcels  
 20-03500-010-52 and 20-03500-010-26  

R. Resolution 08-08 relating to request of McEachran’s to Amend the Approved Site Plan for a  
 Variance from Minimum Lot Width Requirements 

S. Resolutions 08-09, 08-10 & 08-11 Approving Northwest Area Easement Purchase Agreements  
 with: Palmer Goppelt, Fuel Oil Service Company and John & Christine O’Shaughnessy 

T. Accept Donation to Inver Grove Heights Police Department 

U. Approve Applications for Exempt Charitable Gambling Permits & Temporary Non-Intoxicating Malt  
 Liquor License – St. Patrick’s Church  

V. Resolution 08-12 Approving Renewal of Charitable Gambling Permit – Fraternal Order of Police 

W. Amend 2008 City Council Meeting Schedule 
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Y. Firefighter Suspension 

Motion by Madden, seconded by Klein to approve the Consent Agenda. 
Ayes: 5   
Nays: 0    Motion carried. 
C. Pay Voucher #1 for Groveland and North Valley Lighting Projects 

Mayor Tourville stated that approval of this item would be considered at a later date. 

G.  Change Order No. 6 & Pay Voucher No. 7 for City Project No. 2005-22, Cahill South Street and   
 Utility Improvements 

Council member Klein asked for clarification on the warranty for the work that will be done to ensure that  
the sod replacement does not fail again.   

Mr. Thureen responded that the overall warranty is one year from acceptance and stated that he would   
provide the Council with more detailed information at a later date.     

Motion by Klein, seconded by Madden to approve Change Order No. 6 & Pay Voucher No. 7 for City  
Project No. 2005-22, Cahill South Street and Utility Improvements 
Ayes: 5 
Nays: 0 Motion carried. 
X. Personnel Actions 

Council member Klein requested that job titles for full-time employees be designated on future memos. 

Motion by Klein, seconded by Madden to approve Personnel Actions. 
Ayes: 5 
Nays: 0 Motion carried. 
5. PUBLIC COMMENT:   None.   
6. PUBLIC HEARINGS:   
A.  CITY OF INVER GROVE HEIGHTS; City Project No. 2003-03, Southern Sanitary Sewer System      
      Improvements  

Jon Horn, Kimley-Horn and Associates, explained that the proposed improvements would extend sanitary 
sewer from the lift station adjacent to Pine Bend School to 117th Street and also loop water main on Inver 
Grove Trail to T.H. 52.  He stated that the project would be funded through water, sanitary sewer and 
street assessments, utility funds and a private contribution from Flint Hills Resources.  He noted that if the 
project is ordered, it is proposed that the contract not be awarded until after the project has been bid and  
an assessment hearing has been held to determine the potential financial exposure due to appeals.  He 
reiterated that the proposed project would include sanitary sewer improvements, water main  
improvements and a reconstruction of Inver Grove Trail.    

Mr. Horn explained that Mn/DOT is going to close access points for a frontage road on T.H. 52 and a 
portion of the proposed sanitary sewer alignment lies beneath the planned East frontage road.  He stated 
that the project would be most cost effective if coordinated with the planned 2009 frontage road  
construction.   

Mr. Horn stated that the estimated cost for the project is $3,925,000 and noted that this figure was 
significantly less than the estimates completed in March of 2007.  He discussed the proposed financing 
plan and stated that Flint Hills Resources has agreed to contribute $463,000 to reduce assessment costs.   
He reviewed the proposed assessment rates and explained that the sanitary sewer area assessment 
would be $3,215/acre, and the sanitary sewer lateral assessment would be $2,550/acre.  He stated that 
the street reconstruction assessment would be approximately $6,000 for a non-residential unit and $4,000 
for a residential unit.  He added that the recommended assessment term is ten years.  He noted that a  
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competitive bidding market is expected in 2008 and the cost of the project could decrease.   

Mr. Horn noted that property owners have expressed concern that the standard time frame (1 year) to  
connect to City sewer is too short, and would like that time frame extended.     

Council member Piekarski Krech questioned if some of the necessary easement acquisitions overlap with  
what Mn/DOT needs for the roadway.   

Mr. Horn responded that there is some overlap and those easements are primarily for the extension of  
Clark Road.   

Council member Grannis asked if the properties not currently included on the East side figure into the cost 
for this project or if payment would be made when that particular phase of the project was ordered in the  
future.   

Mr. Horn said that the properties would be assessed if subsequent phases of the project are ordered.   

Mayor Tourville clarified that the one year connection time frame is a state statute.    

Mr. Kuntz confirmed that it is a state statute and also noted that there is flexibility with respect to 
availability.  He stated that there is some discretion left to the City, but the matter should be formally  
addressed via ordinance.   

Council member Grannis questioned item number five in the resolution.   

Mr. Kuntz explained that all the contracts must be let within one year and staff has recommended that the 
time frame be amended to a period of two to five years.  He stated that the timeframe should be  
established at the time the project is ordered.     

John Jensen, stated that he is a property owner on the East side that would not be served by the first 
phase of the project and expressed a desire to be included with this project.  He asked that the City  
Council consider expanding the area.   

Mr. Horn explained that there are challenges to serving the properties on the East side because the pipe  
installation cannot occur until the frontage road is in place.   

Max Steininger expressed concerns regarding the costs to acquire additional right-of-way.  He suggested  
that temporary right-of-way access be considered to put the sewer under the existing right-of-way.   

Mr. Horn responded that the goal is to not impact Clark Road.  He said that temporary accesses are still 
being considered and the engineers do not know how much right-of-way is needed at this time.  He stated 
that the estimates may be high, but space to allow for construction and future maintenance needs to be  
considered.    

Lee Kammerer, 3600 102nd Street East, stated that she is opposed to the road assessments because the  
reconstruction will not improve the access to her property.   

Mr. Kuntz explained that the property value will increase because of the road improvements and the sewer  
installation, and the increase in value will be equal to or greater than the cost of the assessments.   

Motion by Klein, seconded by Madden to close the public hearing. 
Ayes: 5 
Nays: 0 Motion carried. 
Council member Piekarski Krech stated that the cost has significantly decreased and noted that if the  
project is not done now it will not get done.     

Mayor Tourville reiterated that it is important to try and coordinate with other projects that are happening.   

Motion by Piekarski Krech, seconded by Klein to approve Resolution 08-13 Ordering City Project  
2003-03, Southern Sanitary Sewer System 
Ayes: 5 
Nays: 0 Motion carried. 
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B.  CITY OF INVER GROVE HEIGHTS; Authorize Submittal of Comprehensive Plan Amendment to the  
     Metropolitan Council 

Mr. Link explained that the Council approved the comprehensive plan amendment for the expansion of the 
Metropolitan Urban Service Area (MUSA) along the Highway 52/55 corridor on March 12, 2007.  He stated 
that the Council also directed staff to delay the submittal of the comprehensive plan to the Metropolitan 
Council until further analysis of the financial implications of the sanitary sewer extension could be 
completed.  He further explained that because the Council decided to proceed with the southern sanitary 
sewer extension the comprehensive plan amendment for the MUSA extension would need to be submitted 
to surrounding cities as well as the Metropolitan Council for approval.  He noted the Metropolitan Council  
approval must be obtained before the City can award a contract for the project.    

Harold Michie, 3125 105th Street, expressed concerns regarding the zoning of several parcels included in  
the MUSA expansion.  He stated that the property owners would like to be zoned rural residential.     

Mr. Link noted that the Comprehensive Plan is currently being reviewed and the properties Mr. Michie is 
concerned with could be re-zoned at a later date.  He added that although the properties are included in  
the MUSA extension, it does not mean that sewer installation is imminent.    

Motion by Piekarski Krech, seconded by Klein to authorize submittal of Comprehensive Plan  
Amendment to the Metropolitan Council.  
Ayes: 5 
Nays: 0 Motion carried. 
7. REGULAR AGENDA 
 
COMMUNITY DEVELOPMENT: 
A.  INVER GROVE STORAGE; Consider Resolution relating to a Conditional Use Permit Amendment to 

allow storage of automobiles within the screened outdoor storage area for property located at 10125  
  Courthouse Boulevard.  

Mr. Link explained that the storage of personal recreation vehicles was previously approved by Council  
and the applicant is requesting the storage of passenger automobiles also be allowed.   

Council member Grannis asked for the results of the CUP compliance check.     

Council member Madden stated that he would like to waive the fee the applicant paid because the request  
was such a minor change.  

Council member Piekarski Krech asked if the vehicles would be visible from the road.    

The applicant responded that everything is currently screened with a six foot wooden fence in an effort to  
reduce visibility.  

Motion by Madden, seconded by Klein to approve Resolution 08-14 relating to a Conditional Use 
Permit Amendment to allow storage of automobiles within the screened outdoor storage area for  
property located at 10125 Courthouse Boulevard. 
Ayes: 5 
Nays: 0 Motion carried. 
Motion by Madden, seconded by Klein to refund 50% (not more than $650) of the City’s bill to the  
applicant if the site passes the next scheduled CUP compliance check.  
Ayes: 5 
Nays: 0 Motion carried. 
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PUBLIC WORKS: 
B. CITY OF INVER GROVE HEIGHTS; Consider Resolution Accepting Bids and Awarding Contract for  
      City Project No. 2006-04, Drilling of City Well No. 9      

Mr. Thureen explained that staff has recommended that the contract for the project be awarded to E.H. 
Renner & Sons, Inc in the amount of $294,960.00.  He noted that the original estimate for the project was  
approximately $320,000.   

Motion by Madden, seconded by Klein to approve Resolution 08-15 Accepting Bids and Awarding  
Contract to E.H. Renner & Sons, Inc. in the amount of $294,960.00 for City Project No. 2006-04,  
Drilling of City Well No. 9 
Ayes: 5 
Nays: 0 Motion carried. 
C. CITY OF INVER GROVE HEIGHTS; Consider Resolution Accepting the Proposal Form & Awarding 

Contract to Kimley-Horn and Associates, Inc. for Engineering Design Services, Authorizing Preparation 
of Construction Plans & Specifications and Authorizing Appraisal Analysis of Property in the Project  

      Area for City Project No. 2008-09D  

Mr. Thureen stated that staff has recommended that Council accept the proposal from Kimley-Horn and 
Associates for services relating to the reconstruction of South Grove Area 3.  He noted that this firm has 
successfully provided the same services to the City for both the 2006 and 2007 urban street reconstruction  
projects and is familiar with the processes and expectations associated with the project.   

Motion by Piekarski Krech, seconded by Klein to approve Resolution 08-16 Accepting the Proposal 
Form & Awarding Contract to Kimley-Horn and Associates, Inc. for Engineering Design Services, 
Authorizing Preparation of Construction Plans & Specifications and Authorizing Appraisal  
Analysis of Property in the Project Area for City Project No. 2008-09D 
Ayes: 5 
Nays: 0 Motion carried.   
D. CITY OF INVER GROVE HEIGHTS; Consider Capital Equipment Purchases 

Mr. Thureen stated that the equipment purchases being considered were included in the 2008 budget.    

Council member Madden noted that the Capital Equipment Purchases were significantly reduced through  
the budget process.   

Motion by Klein, seconded by Madden to approve Capital Equipment Purchases   
Ayes: 5 
Nays: 0 Motion carried.   
PARKS AND RECREATION: 
E.  CITY OF INVER GROVE HEIGHTS; Southern Lakes Request for Skating Facilities     

Mr. Carlson explained that the Southern Lakes Homeowners Association has requested that the City allow 
for the development of a winter skating area in the park located in their subdivision.  He stated that the 
Association is requesting that “volunteers” be allowed to maintain a skating rink on park property.  He 
noted that the City is not served by outdoor skating sites South of I-494 and West of Highway 52.  He 
suggested that the Council and Parks and Recreation Commission discuss future considerations for 
serving these areas as part of future planning of park amenities.  He explained that the Commission has  
recommended that the neighborhood be allowed to flood a rink in the park.   

Council member Piekarski Krech stated that she is in favor of the rink as it provides an opportunity for a lot  
of children to get outside and be active.    

Council member Madden expressed concerns regarding potential damage to the baseball field.   
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Mr. Carlson confirmed that there would be turf damage caused by City vehicles that would assist in ice- 
making activities.     

Council member Grannis suggested that the residents flood the rink without City assistance.   

Mr. Carlson responded that the neighbors are proposing to flood the rink themselves but they would  
require some assistance from the City to shovel the area.   

Council member Klein stated that he would like to consider Rich Valley as a site for a skating rink.   

Mayor Tourville noted that Rich Valley is a regional park, and kids cannot walk from their homes to there.     

Council member Grannis stated that the Homeowners Association should manage the skating rink and 
suggested that the Association enter into an agreement with the City that if the field is damaged the  
Association would be responsible for the work needed to restore the field to its original condition.   

Mayor Tourville stated that the City needs to participate in the process and help the residents clear the 
area for flooding.   
 
The President of the Homeowners Association explained that the residents would like to provide a skating 
area for the kids in the neighborhood this winter and are hoping for City assistance.  He stated that 
ultimately the neighborhood would like the City to be responsible for maintaining the skating area, but 
reiterated that the residents are willing to do something temporary this year and have the City consider the  
issue again next year.  He expressed concerns regarding the liability release form.    
Mr. Kuntz clarified that the liability release form is meant to be signed by the residents that provide the 
hose and water for flooding the rink.  He noted that no signatures from the skaters or association would be  
required.       

  Motion by Grannis, seconded by Piekarski Krech, to authorize residents to flood a skating area at 
   Southern Lakes Park pending execution of the liability release document drafted by the City  
  attorney.  

Council member Madden asked if City staff had enough time to maintain an additional skating area.  He 
stated that he has concerns about increasing the number of things the City is responsible for maintaining  
and not having the resources to follow through.    

Mr. Lynch responded that he doesn’t think the City has enough time or staff to handle the additional  
responsibility.   

Mr. Carlson suggested that the Parks Maintenance staff try to fit any assistance for this skating area into a  
  normal work week and not spending any overtime on this project. 

   
  Motion by Tourville, seconded by Piekarski Krech to amend the motion to authorize the City to  
  assist the Southern Lakes volunteers in establishing the skating area and assisting in the removal 
  of snow.       

Council member Grannis reiterated that he does not think the City is prepared to take on the additional  
responsibility at this point.      

Ayes: 4  
Nays: 1 (Grannis) Motion carried. 
Motion by Tourville, seconded by Piekarski Krech to authorize residents to develop and establish a 
skating area at Southern Lakes Park with assistance from the City pending execution of the  
liability release document drafted by the City attorney 
Ayes: 4 
Nays: 1 (Grannis) Motion carried. 
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ADMINISTRATION: 
F.  CITY OF INVER GROVE HEIGHTS; Consider 2008 Compensation Plan for Seasonal/Temporary     
     Personnel   

Ms. Teppen explained that City ordinance provides that the Council shall approve compensation plans for 
positions classified by the City each year.  She noted that this includes seasonal/temporary part-time non- 
benefited positions.  She stated that the ranges for these positions are based on the prevailing supply of 
employees within the overall job market and wage trends in the overall job market.  She added that the  
proposed increases have been accounted for in the 2008 budget.   

Motion by Piekarski Krech, seconded by Grannis to approve the 2008 Compensation Plan for  
Seasonal/Temporary Personnel 
Ayes: 5 
Nays: 0 Motion carried.   
G.  CITY OF INVER GROVE HEIGHTS; Approve Appointment of Acting Public Works Director   

Mr. Lynch explained that with the retirement of Mr. Johnson they need to appoint an Acting Public Works  
Director to oversee daily operational issues and project management.  He stated that he is recommending  
the appointment of City Engineer, Scott Thureen, for a period of 90 days.     

Motion by Piekarski Krech, seconded by Klein to approve Appointment of Scott Thureen to Acting  
Public Works Director  
Ayes: 5 
Nays: 0  Motion carried. 
8.  MAYOR AND COUNCIL COMMENTS:        
9.  EXECUTIVE SESSION: 
Mr. Kuntz stated that the Council will be moving into executive session and two of the items that will be  
discussed are pending litigation matters. 
10. ADJOURN:  Motion by Piekarski Krech, seconded by Grannis to adjourn.  The meeting adjourned by 
unanimous vote at 12:15 a.m. 



AGENDA ITEM _____4B_____ 
 
 
CITY OF INVER GROVE HEIGHTS    REQUEST FOR COUNCIL ACTION 
 
 
 
Meeting Date:  January 28, 2008  Fiscal/FTE Impact: 
Item Type: Consent  None 
Contact: Cathy Shea   651-450-2521 X Amount included in current budget 
Prepared by: Cathy Shea Asst. Finance Director  Budget amendment requested 
Reviewed by: N/A  FTE included in current complement 
   New FTE requested – N/A 
   Other 
 
PURPOSE/ACTION REQUESTED 
 
Approve the attached resolution approving disbursements for the period of January 10, 2008 to 
January 23, 2008. 
 
 
SUMMARY 
 
Shown below is a listing of the disbursements for the various funds for the period ending 
January 23, 2008.  The detail of these disbursements is attached to this memo. 
 
 

General & Special Reveune $265,205.33
Debt Service & Capital Projects 364,329.94
Enterprise & Internal Service 186,238.28
Escrows 9,008.47

Grand Total for All Funds $824,782.02

 
 
 
If you have any questions about any of the disbursements on the list, please call me at 651-450-
2521 or Vickie Gray, Accounting Technician at 651-450-2515. 
 
Attached to this summary for your action is a resolution approving the disbursements for the 
period January 10, 2008 to January 23, 2008, and the listing of disbursements requested for 
approval. 
 



 
DAKOTA COUNTY, MINNESOTA 

 
RESOLUTION NO. _____ 

 
RESOLUTION APPROVING DISBURSEMENTS FOR THE 

PERIOD ENDING January 23, 2008 
 

 WHEREAS, a list of disbursements for the period ending January 23, 2008 was presented to the 
City Council for approval; 
 
 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF INVER GROVE 
HEIGHTS:  that payment of the list of disbursements of the following funds is approved: 
 
 General & Special Revenue $      265,205.33 
 Debt Service & Capital Projects        364,329.94 
 Enterprise & Internal Service         186,238.28 
 Escrows       9,008.47 
 
 Grand Total for All Funds $    824,782.02 
 
 
 Adopted by the City Council of Inver Grove Heights this 28th day of January, 2008. 
 
Ayes: 
 
Nays:         

___________________________ 
         George Tourville, Mayor 
ATTEST: 
 
_____________________________ 
Melissa Rheaume, Deputy City Clerk 

 
 
 



































































































































































AGENDA ITEM ____________ 
 
 
CITY OF INVER GROVE HEIGHTS    REQUEST FOR COUNCIL ACTION 
 
Resolution Making an Election Not to Waive the Statutory Tort Limits for Liability 
Insurance Purposes 
 
Meeting Date: January 28, 2008  Fiscal/FTE Impact: 
Item Type: Consent Agenda  None 
Contact: Ann Lanoue 651.450.2517 x Amount included in current budget 
Prepared by: Ann Lanoue, Finance Director  Budget amendment requested 
Reviewed by: N/A  FTE included in current complement 
   New FTE requested – N/A 
   Other 
 
PURPOSE/ACTION REQUESTED   To approve Resolution Making an Election Not to Waive 
the Statutory Tort Limit for Liability Insurance Purposes. 
 
 
SUMMARY   The City procures its liability insurance from the League of Minnesota Cities 
Insurance Trust (LMCIT).  The LMCIT is now requiring a resolution be adopted by the City 
Council making an election waive or not waive the statutory tort limit.  The City has never 
waived the tort limit.  This resolution merely confirms current practice for the City and is in 
conformance with the majority of Minnesota cities. 
 
Minnesota Statutes 466.04 currently sets the maximum liability limits for cities at $400,000 per 
claimant and $1,200,000 per occurrence (as of January 1, 2008).  The City’s current insurance 
policies provide coverage up to the tort liability limits as provided by Minnesota Statutes.  The 
LMCIT does allow cities to waive those limits if they so choose.  Because there is this choice the 
LMCIT requires cities to make their election with regards to waiving or not waiving its tort liability 
as established by Minnesota Statutes 466.03 by resolution.   
 
If the City were to waive the tort limit, the City’s exposure would be greater.  Because of the 
increased exposure, the City’s liability insurance premium would also be greater.  In addition 
these limits have been tested and upheld by the courts several times in Minnesota.  If the City 
were to waive the tort limits we would need to purchase excess liability coverage.  This does not 
protect the City any better.  The benefit is the injured party.  If the City waives the statutory limit, 
an individual claimant could recover up to $1,200,000 in damages on a claim.  The individual 
would still have to prove to the court or jury that he/she really has that amount of damages.  
Also, the statutory limit of $1,200,000 per occurrence would still apply; that would limit the 
individual’s recovery to a lesser amount if there were multiple claimants. 
 
I recommend that the Council adopt the attached Resolution Making an Election Not to Waive 
the Statutory Tort Limit for Liability Insurance Purposes. 
 



CITY OF INVER GROVE HEIGHTS 
DAKOTA COUNTY, MINNESOTA 

 
RESOLUTION NO. ________ 

 
 
 

RESOLUTION MAKING AN ELECTION NOT TO WAIVE THE STATUTORY TORT LIMITS 
FOR LIABILITY INSURANCE PURPOSES 

 
 WHEREAS, Minnesota Statutes Chapter 466 deals with tort liability for cities; and 
 
 WHEREAS, Minnesota Statutes 466.04 currently sets the maximum liability limits for 
cities at $400,000 per claimant and $1,200,000 per occurrence; and 
 
 WHEREAS, the City procures its insurance from the League of Minnesota Cities 
Insurance Trust (LMCIT); and 
 
 WHEREAS, the City’s current insurance policies provide coverage up to the tort limits as 
provided by Minnesota Statutes; and 
 
 WHEREAS, the LMCIT allow the City the option to waive those limits; and 
 
 WHEREAS, THE LMCIT has asked the City to make an election by resolution with 
regards to waiving or not waiving its tort liability established by Minnesota Statutes 466.04; and 
 
 NOW, THEREFORE BE IT RESOLVED, BY THE CITY OF INVER GROVE HEIGHTS: 
that the City of Inver Grove Heights does hereby elect not to waive the statutory tort limits 
established by Minnesota Statutes 466.04. 
 
 Adopted this 28th day of January, 2008. 
 
 
Ayes: 
Nayes: 
 
       ___________________________________ 
       George Tourville, Mayor 
 
ATTEST: 
 
 
_____________________________________ 
Melissa Rheaume, Deputy City Clerk 
 

 
   
 
 
 
 
 
 



AGENDA ITEM ____________ 
 
 
CITY OF INVER GROVE HEIGHTS    REQUEST FOR COUNCIL ACTION 
 
 
 
Meeting Date: January 28, 2008  Fiscal/FTE Impact: 
Item Type: Consent X None 
Contact: Lt. Jerry Salmey (651) 450-2465  Amount included in current budget 
Prepared by: Lt. Jerry Salmey 

Department of Pubic Safety 
 Budget amendment requested 

Reviewed by: Chief Charles Kleckner 
Director of Public Safety 

 FTE included in current complement 

   New FTE requested – N/A 
   Other 
 
PURPOSE/ACTION REQUESTED: 
 
Consider request to accept donation of Multiplexer (approximate value of $400) to the Inver 
Grove Heights Police Department from TCF Bank. 
 
 
SUMMARY:   
 
TCF Bank wishes to donated a multiplexer to the Inver Grove Heights Police Department.  This 
equipment would be used by the Police Department to view multiplexed video.  Police 
Department staff recommends approval of this donation. 
 
 
 
 



AGENDA ITEM 4N 
 
 
CITY OF INVER GROVE HEIGHTS    REQUEST FOR COUNCIL ACTION 
 
Consider Resolution Reaffirming Temporary Charitable Gambling Permit – Lakers 
Hockey Club 
 
 
 
Meeting Date: January 28, 2008   Fiscal/FTE Impact: 
Item Type: Consent  x None 
Contact: 651.450.2513   Amount included in current budget 
Prepared by: Melissa Rheaume   Budget amendment requested 
Reviewed by: N/A   FTE included in current complement 
   New FTE requested – N/A 
   Other 
 
PURPOSE/ACTION REQUESTED: 
 
Approve resolution reaffirming approval of a Temporary Charitable Gambling Permit for the 
Lakers Junior Hockey Club to conduct a raffle at Veteran’s Memorial Community Center on 
February 10, 2008. 
 
SUMMARY: 
 
On June 25, 2007 the Council approved a temporary charitable gambling permit for the Lakers 
Junior Hockey Club to conduct a raffle on February 10, 2008 at Veterans Memorial Community 
Center.  The state gambling control board has asked that a resolution be adopted by Council in 
conjunction with the approval of the temporary permit.  Because a resolution was not previously 
adopted, Council is being asked to do so at this time.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



CITY OF INVER GROVE HEIGHTS  
DAKOTA COUNTY, MINNESOTA 

 
RESOLUTION NO. 08- 

 
RESOLUTION APPROVING APPLICATION OF 

LAKERS JUNIOR HOCKEY CLUB FOR A TEMPORARY 
GAMBLING PERMIT TO CONDUCT A RAFFLE ON FEBRUARY 10, 2008 

 AT VETERANS MEMORIAL COMMUNITY CENTER, 
INVER GROVE HEIGHTS, MINNESOTA 

 
 WHEREAS, Minnesota Statutes require premises on which lawful gambling is conducted 
to be licensed by the Minnesota Charitable Gambling Control Board, and 
 

WHEREAS, the Lakers Junior Hockey Club has submitted an application for a temporary 
Gambling  Permit to conduct a raffle on February 10, 2008 at Veterans Memorial Community 
Center, Inver Grove Heights, and 
 
 WHEREAS, the City of Inver Grove Heights has conducted the required background 
investigation on the application which has not developed any facts that would constitute the 
basis for denial, now 
 
 THEREFORE, BE IT RESOLVED, BY THE City Council of the City of Inver Grove 
Heights, County of Dakota, State of Minnesota, hereby approves the application of the Lakers 
Junior Hockey Club for a Temporary Gambling Permit to conduct a raffle on February 10, 2008 
at Veterans Memorial Community Center, subject to compliance with the provision of the City’s 
Gambling Ordinance (City Code Section 1020) and Minnesota Statutes relating to charitable 
gambling. 
 
 FURTHER, to direct staff to forward of copy of this resolution to the Minnesota 
Charitable Gambling Control Board. 
 
 Adopted this 28th day January, 2008. 
 
Ayes:     
Nays:     
      ____________________________________ 
      George Tourville, Mayor 
Attest: 
 
 
___________________________ 
Melissa Rheaume, Deputy Clerk 

 
 

 
 



  
 

AGENDA ITEM ____________ 
 
 
CITY OF INVER GROVE HEIGHTS    REQUEST FOR COUNCIL ACTION 
 
 
PERSONNEL ACTIONS 
 
Meeting Date: January 28, 2008  Fiscal/FTE Impact: 
Item Type: Consent  None 
Contact: Jenelle Teppen, Asst. City Admin X Amount included in current budget 
Prepared by: Amy Brinkman, H.R. Coordinator  Budget amendment requested 
Reviewed by: n/a  FTE included in current complement 
   New FTE requested – N/A 
   Other 
 
PURPOSE/ACTION REQUESTED Staff requests that the Council approve the personnel 
actions listed below: 
 
Please confirm the employment of:  Jonathan Pederson, Daniel Mechtel, Bradley Dohmen, 
Jonathan Rhoades, Michael McMonigal, and Neal St. Onge as firefighters. 
 
Please confirm the seasonal/temporary employment of:  Kathleen Rodgers. 
 
Please confirm the seasonal/temporary terminations of:  Karla Mead. 
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*ALSO ADMITTED IN WISCONSIN 
ALSO ADMITTED IN NORTH DAKOTA 

ALSO ADMITTED IN MASSACHUSETTS 
ALSO ADMITTED IN OKLAHOMA 

 
 
 TO: Inver Grove Heights Mayor and Councilmembers 
 FROM: Timothy J. Kuntz, City Attorney  
 DATE: January 21, 2008 
 RE: Dawnway Landfill 
 
 

Section 1. Background – Dawnway Host Community Agreement.  In September, 
2002, the Cities of South St. Paul and Inver Grove Heights and Carl Bolander & Sons Co. 
(Bolander) entered into a Host Community Agreement for the Dawnway Landfill (Dawnway 
Host Community Agreement). Bolander has sold the Dawnway Landfill to Frattalone’s 
Dawnway, LLLP (Dawnway, LLLP). Bolander has assigned the Dawnway Host Community 
Agreement to Frattalone’s Dawnway, LLLP. 
 
 Section 8 of the Dawnway Host Community Agreement grants the City the right to lease 
the closed area of the Dawnway Landfill in Inver Grove Heights for a public purpose; this right 
commences when the Dawnway Landfill is closed.  Similar provisions benefit South St. Paul for 
land in South St. Paul. 
 
 Section 9 of the Dawnway Host Community Agreement grants the City the right to 
purchase the closed area of the Dawnway Landfill in Inver Grove Heights for a public purpose; 
this right commences when the Dawnway Landfill is closed.   Similar provisions benefit South 
St. Paul for land in South St. Paul. 
 
 Bolander and Dawnway, LLLP have proposed to the Cities that Sections 8 and 9 of the 
Dawnway Host Community Agreement be deleted from the document. 
 
 Bolander, Dawnway, LLLP, and the City of Inver Grove Heights have discussed that in 
consideration of deleting Sections 8 and 9 the following monetary amounts would be paid to the 
City: 
 

• $100,000 to be paid by Bolander to the City upon execution of an amendment 
to the Dawnway Host Community Agreement that deletes Sections 8 and 9. 
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• $50,000 to be paid by Dawnway, LLLP to the City in installments of $25,000 
each on January 2, 2009 and on January 2, 2010.  The obligation to pay the 
$50,000 will be guaranteed by Frattalone Companies, Inc. 

 
Bolander and Dawnway, LLLP have further offered that any development of the Dawnway 
Landfill after closure would proceed by way of a Planned Unit Development. 
 

Also, Bolander and Dawnway, LLLP have proposed to grant the City a right-of-first 
refusal to purchase the closed area of the Dawnway Landfill in Inver Grove Heights if 
Dawnway, LLLP does not choose to develop the area.   

 
A similar proposal was made to South St. Paul; by a letter of intent, South St. Paul has 

accepted the proposal.   
 

Section 2. Amendment To 117th Street Host Community Agreement.   
 
 SKB Environmental, Inc. and Bolander are affiliated corporations.  In July 2007, the City 
and SKB Environmental, Inc. (SKB) approved a Host Community Agreement for the 117th Street 
Demolition Debris Landfill (117th Street Host Community Agreement).  Payment of the Host 
Community fees required by the 117th Street Host Community Agreement has not yet begun 
because SKB has not yet obtained all of the permits required from other governmental entities.  
The City had expected that payments would begin in the last quarter of 2007.   
 

To address the unrealized expectation of the City and to further induce the City to amend 
the Dawnway Host Community Agreement (which would benefit Bolander as an affiliated entity 
with SKB) SKB is willing to pay the City $16,600 upon execution of the 117th Street Host 
Community Agreement; the $16,600 is in addition to any host community fees required by the 
117th Street Host Community Agreement.   
 

Section 3. Council Resolution – December 10, 2007.  At the December 10, 2007, 
Council meeting, the Council approved a Resolution that expressed the Council’s intent to 
amend the two Host Community Agreements in the following manner: 

 
a. $100,000 to be paid by Bolander to the City upon execution of an amendment to 

the Dawnway Host Community Agreement that deletes Sections 8 and 9. 

b. $50,000 to be paid by Dawnway, LLLP to the City in installments of $25,000 
each on January 2, 2009 and on January 2, 2010; these payment are in further 
consideration of deleting Sections 8 and 9 of the Dawnway Host Community 
Agreement.  The obligation to pay the $50,000 will be guaranteed by Frattalone 
Companies, Inc. 

c. Section 8 and 9 of the Dawnway Host Community Agreement would be deleted. 

d. Dawnway, LLLP would agree that upon closure of the Dawnway Landfill any 
development of the Dawnway Landfill would be by way of Dawnway, LLLP 
applying for a Planned Unit Development. 
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e. If, after closure of the Dawnway Landfill, Dawnway, LLLP chooses not to 
develop the portion of the closed landfill area in Inver Grove Heights, but rather 
chooses to sell the closed portion of the landfill, then the City shall have the Right 
of First Refusal to purchase the closed area.  The closed area is that portion of the 
landfill in Inver Grove Heights where demolition debris landfill has been 
deposited and where closure pursuant to the rules of the Minnesota Pollution 
Control Agency has occurred.  The closed area is further identified on the map 
that accompanied Sections 8 and 9 of the Dawnway Host Community Agreement. 
 The area subject to the Right of First Refusal also includes an access route by 
easement or fee title from the area to a public road in Inver Grove Heights.  If 
South St. Paul has a similar Right of First Refusal for land in South St. Paul and if 
South St. Paul chooses not to exercise the Right of First Refusal, then the City of 
Inver Grove Heights shall also have the Right of First Refusal for the South St. 
Paul land; similarly, if the City of Inver Grove Heights chooses not to exercise the 
Right of First Refusal, then the City of South St. Paul would have the Right of 
First Refusal for the Inver Grove Heights land. 

f. The 117th Street Host Community Agreement would be amended to provide that 
SKB pay the City $16,600 upon execution of the 117th Host Community 
Agreement; this amount is in addition to other host community fees required by 
the 117th Host Community Agreement. 

 
Section 4. Council Resolution – January 28, 2008.  The Council directed that 

documents be drafted to reflect the Council’s intent.  The documents are attached.  They are: 
 
 1.) Resolution approving Amendment No. 1 to Host Community Agreement 

for Dawnway Demolition Debris Landfill and Memorandum of 
Amendment No. 1 to Host Community Agreement For Dawnway 
Demolition Debris Landfill; and approving Addendum No. 1 To Second 
Amended and Restated Host Community Agreement for 117th Street 
Demolition Debris Landfill; 

 
 2.) Amendment No. 1 To Host Community Agreement; 
 
 3.) Memorandum of Amendment No. 1 To Host Community Agreement; and 
 
 4.) Addendum No. 1 To Second Amended and Restated Host Community 

Agreement. 
 

The Council is asked to consider approving the attached Resolution.  This matter is on the 
agenda for the January 28, 2008, Council meeting. 
 
TJK:mes 
 
Attachment 
 



CITY OF INVER GROVE HEIGHTS 
DAKOTA COUNTY, MINNESOTA 

 
 

RESOLUTION NO.  ______________ 
 

RESOLUTION APPROVING AMENDMENT NO. 1 TO HOST COMMUNITY 
AGREEMENT FOR DAWNWAY DEMOLITION DEBRIS LANDFILL AND 

MEMORANDUM OF AMENDMENT NO. 1 TO HOST COMMUNITY AGREEMENT FOR 
DAWNWAY DEMOLITION DEBRIS LANDFILL; AND APPROVING ADDENDUM NO. 1 

TO SECOND AMENDED AND RESTATED HOST COMMUNITY AGREEMENT FOR 
117TH STREET DEMOLITION DEBRIS LANDFILL 

 
 WHEREAS, in September, 2002, the City and Carl Bolander & Sons Co. (Bolander) 
entered into a Host Community Agreement for the Dawnway Landfill (Dawnway Host Community 
Agreement). 
 
 WHEREAS, Bolander has sold the Dawnway Landfill to Frattalone’s Dawnway, LLLP 
(Dawnway, LLLP). 
 
 WHEREAS, Bolander has assigned the Dawnway Host Community Agreement to 
Frattalone’s Dawnway, LLLP. 
 
 WHEREAS, Section 8 of the Dawnway Host Community Agreement grants the City the 
right to lease the closed area of the Dawnway Landfill in Inver Grove Heights for a public purpose; 
this right commences when the Dawnway Landfill is closed.   
 
 WHEREAS, Section 9 of the Dawnway Host Community Agreement grants the City the 
right to purchase the closed area of the Dawnway Landfill in Inver Grove Heights for a public 
purpose; this right commences when the Dawnway Landfill is closed.   
 
 WHEREAS, Bolander and Dawnway, LLLP have proposed to the City that Sections 8 and 
9 of the Dawnway Host Community Agreement be deleted from the document. 
 
 WHEREAS, Bolander, Dawnway, LLLP, and the City have discussed that in consideration 
of deleting Sections 8 and 9 the following monetary amounts would be paid to the City: 
 

• $100,000 to be paid by Bolander to the City upon execution of an amendment to 
the Dawnway Host Community Agreement that deletes Sections 8 and 9. 

• $50,000 to be paid by Dawnway, LLLP in installments of $25,000 each on 
January 2, 2009 and on January 2, 2010.  The obligation to pay the $50,000 will 
be guaranteed by Frattalone Companies, Inc. 

 
Bolander and Dawnway, LLLP have further offered that any development of the Dawnway Landfill 
after closure would proceed by way of a Planned Unit Development. 
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Also, Bolander and Dawnway, LLLP have proposed to grant the City a right-of-first refusal 
to purchase the closed area of the Dawnway Landfill in Inver Grove Heights if Dawnway, LLLP 
does not choose to develop the area.   
 
 WHEREAS, the City is willing to amend the Dawnway Host Community Agreement on the 
terms set forth above provided that SKB Environmental, Inc. amends the Host Community 
Agreement for the 117th Street Landfill in the manner provided below.   
 
 WHEREAS, SKB Environmental, Inc. and Bolander are affiliated corporations.  In July 
2007, the City and SKB Environmental, Inc. (SKB) approved a Host Community Agreement for the 
117th Street Demolition Debris Landfill (117th Street Host Community Agreement).  Payment of the 
Host Community fees required by the 117th Street Host Community Agreement has not yet begun 
because SKB has not yet obtained all of the permits required from other governmental entities.  The 
City had expected that payments would begin in the last quarter of 2007.  To address the unrealized 
expectation of the City and to further induce the City to amend the Dawnway Host Community 
Agreement (which would benefit Bolander as an affiliated entity with SKB) SKB is willing to pay 
the City $16,600 upon execution of the 117th Street Host Community Agreement; the $16,600 is in 
addition to any host community fees required by the 117th Street Host Community Agreement.   
 
 WHEREAS, the City is willing to amend the 117th Street Host Community Agreement to 
specify that SKB upon execution of the 117th Street Host Community Agreement must pay the City 
$16,600 in addition to the other host community fees required by such agreement. 
 
 WHEREAS, at the December 10, 2007, Council meeting, the Council passed a Resolution 
that expressed its intent to amend the Dawnway Host Community Agreement and the 117th Street 
Host Community Agreement in the following respects, subject to a definitive agreement among the 
parties being drafted and approved by the Council: 

 
a. $100,000 to be paid by Bolander to the City upon execution of an amendment 

to the Dawnway Host Community Agreement that deletes Sections 8 and 9. 

b. $50,000 to be paid by Dawnway, LLLP in installments of $25,000 each on 
January 2, 2009 and on January 2, 2010; these payment are in further 
consideration of deleting Sections 8 and 9 of the Dawnway Host Community 
Agreement.  The obligation to pay the $50,000 will be guaranteed by 
Frattalone Companies, Inc. 

c. Section 8 and 9 of the Dawnway Host Community Agreement would be 
deleted. 

d. Dawnway, LLLP would agree that upon closure of the Dawnway Landfill 
any development of the Dawnway Landfill would be by way of Dawnway, 
LLLP applying for a Planned Unit Development. 

e. If, after closure of the Dawnway Landfill, Dawnway, LLLP chooses not to 
develop the portion of the closed landfill area in Inver Grove Heights, but 
rather chooses to sell the closed portion of the landfill, then the City shall 
have the Right of First Refusal to purchase the closed area.  The closed area 
is that portion of the landfill in Inver Grove Heights where demolition debris 
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landfill has been deposited and where closure pursuant to the rules of the 
Minnesota Pollution Control Agency has occurred.  The closed area is further 
identified on the map that accompanied Sections 8 and 9 of the Dawnway 
Host Community Agreement.  The area subject to the Right of First Refusal 
also includes an access route by easement or fee title from the area to a public 
road in Inver Grove Heights.  If South St. Paul has a similar Right of First 
Refusal for land in South St. Paul and if South St. Paul chooses not to 
exercise the Right of First Refusal, then the City of Inver Grove Heights shall 
also have the Right of First Refusal for the South St. Paul land; similarly, if 
the City of Inver Grove Heights chooses not to exercise the Right of First 
Refusal, then the City of South St. Paul would have the Right of First Refusal 
for the Inver Grove Heights land. 

f. The 117th Street Host Community Agreement would be amended to provide 
that SKB pay the City $16,600 upon execution of the 117th Host Community 
Agreement; this amount is in addition to other host community fees required 
by the 117th Host Community Agreement. 

WHEREAS, the City Attorney has prepared the various amendments to reflect the 
Council’s intent.    
 

NOW, THEREFORE, BE IT RESOLVED  BY THE CITY COUNCIL OF 
INVER GROVE HEIGHTS: 
 
 1.) The Council does hereby approve the following attached documents: 
 

 a.) Amendment No. 1 To Host Community Agreement (relating to Dawnway 
Demolition Debris Landfill); 

 
 b.) Memorandum of Amendment No. 1 To Host Community Agreement 

(relating to Dawnway Demolition Debris  Landfill) ; and 
 
 c.) Addendum No. 1 To Second Amended and Restated Host Community 

Agreement (relating to 117th Street Demolition Debris Landfill). 
 
 2.) The Mayor and Deputy Clerk are authorized to execute the approved documents. 
 
 Passed this 28th day of January, 2008. 
 
 
              
       George Tourville, Mayor 
 
Attest: 
 
_____________________________ 
Melissa Rheaume, Deputy Clerk 



  
 
 
 
 
 
 
 
 
 
 
 
 
 

AMENDMENT NO. 1 TO HOST COMMUNITY AGREEMENT 
 
 

THIS AMENDMENT NO. 1 TO HOST COMMUNITY AGREEMENT 
(Amendment No. 1) is made, entered into and effective this 28th day of January 2008, by and 
among the City of Inver Grove Heights, a Minnesota municipal corporation (hereafter referred 
to as “IGH”), the City of South St. Paul, a Minnesota municipal corporation (hereafter referred 
to as “SSP”), Carl Bolander & Sons Co., a Minnesota corporation, (hereafter referred to as 
“Bolander”) Frattalone’s Dawnway, LLLP, a Minnesota limited liability limited partnership 
(hereafter referred to as “Dawnway”) and Frattalone Companies, Inc., a Minnesota corporation 
(hereafter referred to as “Frattalone”).   Subject to the terms and conditions hereafter stated and 
based on the representations, warranties, covenants, agreements and recitals of the parties herein 
contained, the parties do hereby agree as follows: 
 

ARTICLE 1 
DEFINITIONS 

 
 1.1 Terms.  The following terms, unless elsewhere specifically defined herein, shall 
have the following meanings as set forth below. 
 

Unless otherwise provided herein, terms used herein shall have the meanings contained in 
the Host Community Agreement as defined herein. 

 
 1.2 IGH.  “IGH” means the City of Inver Grove Heights, a Minnesota municipal 
corporation. 
 

1.3 SSP. “SSP” means the City of South St. Paul, a Minnesota municipal 
corporation.. 
 

1.4 Bolander.  “Bolander” means Carl Bolander & Sons Co., a Minnesota 
corporation, and its assigns and successors. 

 



1.5 Dawnway.  “Dawnway” means Frattalone’s Dawnway, LLLP, a Minnesota 
limited liability limited partnership, and its assigns and successors. 

 
1.6 Frattalone.  “Frattalone” means Frattalone Companies, Inc., a Minnesota 

corporation, and its successors and assigns. 
 
1.7 Host Community Agreement.  “Host Community Agreement” means that 

certain Host Community Agreement among Carl Bolander & Sons Co., the City of Inver Grove 
Heights, and the City of South St. Paul, dated September 23, 2002, as such has been assigned to 
Dawnway. 

 
1.8 Landfill.  “Landfill” means that certain real property located in the Cities of 

South St. Paul and Inver Grove Heights, Dakota County, Minnesota, generally referred to as the 
Dawnway Demolition Debris Landfill.  The Landfill is legally described on the attached Exhibit 
A, which is incorporated hereby and made a part hereof 
 
 1.9 Consent Agreement – City of Inver Grove Heights.  “Consent Agreement – 
City of Inver Grove Heights” means that certain Consent Agreement dated November 30, 2007, 
by and among the City of Inver Grove Heights, Carl Bolander & Sons Co., Frattalone’s 
Dawnway, LLLP and Frattalone Companies, Inc., and recorded December 7, 2007, as Document 
No. 621015 with the Dakota County Recorder   
 
 1.10 Consent Agreement – City of South St. Paul.  “Consent Agreement – City of 
South St. Paul” means that certain Consent Agreement dated November 29, 2007, by and among 
the City of South St. Paul, Carl Bolander & Sons Co., Frattalone’s Dawnway, LLLP and 
Frattalone Companies, Inc., and recorded December 7, 2007, with the Dakota County Recorder 
as Document No. 621016.  
 
 1.11 Assignment and Assumption Agreement.  “Assignment and Assumption 
Agreement” means that certain Assignment and Assumption of Host Community Agreement and 
Non-Conforming Use Certificate Issued By The City of Inver Grove Heights, Minnesota, dated 
November 30, 2007, by and among Carl Bolander & Sons Co., Frattalone’s Dawnway, LLLP, 
Frank M. Frattalone and Frattalone Companies, Inc. 
 
 1.12 Memorandum of Assignment and Assumption.  “Memorandum of Assignment 
and Assumption” means that certain Memorandum of Assignment and Assumption of Host 
Community Agreement and Non-Conforming Use Certificate, dated November 30, 2007, and 
recorded December 7, 2007, with the Dakota County Recorder as Document No. 621023. 
 

ARTICLE 2 
RECITALS 

 
 Recital No. 1. SSP, IGH and Bolander entered into the Host Community Agreement.  
At the time of execution of the Host Community Agreement, Bolander owned certain real 
property generally referred to as the Dawnway Demolition Debris Landfill (Landfill).   
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 Recital No. 2. Bolander sold the Landfill to Dawnway.  Bolander assigned the Host 
Community Agreement to Dawnway subject to the terms and conditions of the following four (4) 
documents: 
 

• Consent Agreement – City of South St. Paul; 
• Consent Agreement – City of Inver Grove Heights;  
• Assignment and Assumption Agreement; and 
• Memorandum of Assignment and Assumption. 
 

   Recital No. 3. By the Consent Agreement – City of South St. Paul, by the Consent 
Agreement – City of Inver Grove Heights and by the Assignment and Assumption Agreement, 
Frattalone has guaranteed the obligations of Dawnway under the Host Community Agreement.   
 
 Recital No. 4. SSP, IGH and Dawnway desire to amend the Host Community 
Agreement.   
 
 Recital No. 5. Section 8 of the Host Community Agreement provides IGH with the 
right to lease a portion of the Landfill after closure. Section 9 of the Host Community Agreement 
provides IGH with the right to purchase a portion of the Landfill after closure.  Sections 8 and 9 
also provide SSP with the right to lease or purchase a portion of the Landfill in the event IGH 
does not exercise its rights. 
 
 Recital No. 6. Section 8 of the Host Community Agreement provides SSP with the 
right to lease a portion of the Landfill after closure. Section 9 of the Host Community Agreement 
provides SSP with the right to purchase a portion of the Landfill after closure.  Sections 8 and 9 
also provide IGH with the right to lease or purchase a portion of the Landfill in the event SSP 
does not exercise its rights. 
 
 Recital No. 7. The parties hereto desire to amend the Host Community Agreement to 
eliminate the lease and purchase rights granted to IGH and SSP that are contained in Sections 8 
and 9 of the Host Community Agreement. 
 
 Recital No. 8. The parties desire to amend the terms of the Host Community 
Agreement to grant IGH and SSP each a right of first refusal to purchase the portions of the 
closed Landfill that are located within their respective municipal boundaries in the event that 
Dawnway desires to sell such real property. 
 

ARTICLE 3 
PAYMENTS BY BOLANDER 

 
 3.1 Payment by Bolander to IGH.  In consideration for IGH agreeing to amend the 
Host Community Agreement in the manner contained in this Amendment No. 1, Bolander agrees to 
pay IGH the sum of $100,000 by check upon the execution of this Amendment No. 1.  This required 
payment is in addition to the Host Community Fee required by Section 7.01 of the Host Community 
Agreement. 
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 3.2 Previous Payments by Bolander.  IGH acknowledges that Bolander has fully paid 
the Host Community Fee required under Section 7.01 (a) of the Host Community Agreement.   
 
 3.3 Payment by Bolander to SSP.  In consideration for SSP agreeing to amend the 
Host Community Agreement in the manner contained in this Amendment No. 1, Bolander agrees to 
pay SSP the sum of $100,000 by check upon the execution of this Amendment No. 1.   This 
required payment is in addition to the Host Community Fee required by Section 7.01 of the Host 
Community Agreement. 
 
 3.4 Previous Payments by Bolander.  SSP acknowledges that Bolander has fully paid 
the Host Community Fee required under Section 7.01 (b) of the Host Community Agreement.   
 

 
ARTICLE 4 

AMENDMENTS TO HOST COMMUNITY AGREEMENT 
 

4.1 Amendment of Host Community Agreement Relating to Identification of 
Party.  The parties agree that the Host Community Agreement is hereby amended to provide that 
the defined term “Bolander” as used throughout the Host Community Agreement includes the 
assignee of Bolander, namely Frattalone’s Dawnway, LLLP, a Minnesota limited liability limited 
partnership, and its assigns and successors.   

  
4.2 Amendment of Section 8 of Host Community Agreement.   The parties agree 

that Section 8 of the Host Community Agreement is hereby terminated and deleted in its entirety 
and is of no further force or effect. 

 
4.3 Amendment of Section 9 of Host Community Agreement.   The parties agree 

that Section 9 of the Host Community Agreement is hereby terminated and deleted in its entirety 
and is of no further force or effect. 

 
4.4 Amendment of Section 3.02.3.  The parties agree that Section 3.02.3 of the Host 

Community Agreement is amended in its entirety and replaced with the following: 
 
 Section 3.02.3.  Dawnway’s Point of Contact.   Dawnway’s Point of Contact 

shall be Frank M. Frattalone at Frattalone’s Dawnway, LLLP, 3205 Spruce Street, 
St. Paul, Minnesota 55117, Telephone No. 651-484-0448 and Fax No. 651-484-
7839. 

 
4.5 Amendment of Section 13.09.  The parties agree that Section 13.09 of the Host 

Community Agreement is amended in its entirety and replaced with the following: 
 
 Section 13.09.  Survival of Covenants.  Notwithstanding Section 13.08, the 

following sections shall not terminate but instead shall survive and be deemed 
continuing notwithstanding the termination of the Parties’ other obligations in this 
Agreement: 
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  Section 5.21   Section 15.06 
  Section 6.01   Section 15.07 
  Section 6.02   Section 16.01 
  Section 15.01   Section 16.02 
  Section 15.02   Section 16.03 
  Section 15.03   Section 16.04 
  Section 15.04   Section 16.05 
  Section 15.05   Section 16.06 
      Section 16.07. 
 
4.6 Amendment of Host Community Agreement By Adding Section 15.  The 

parties agree that the Host Community Agreement shall be amended by adding Section 15 to 
provide as follows: 

 
SECTION 15.  RIGHT OF FIRST REFUSAL TO PURCHASE PART OF 
LANDFILL – IGH. 

 
  15.01 Payment By Dawnway To IGH.  In addition to any payments required 

under Section 7 of the Host Community Agreement, Dawnway shall pay 
IGH the sum of $50,000 in the following installments, manner and at the 
following times: 

 
    $25,000 in cash on January 2, 2009; and 
    $25,000 in cash on January 2, 2010. 
 
   If Dawnway does not make the payments, IGH shall have all remedies 

available to it including those listed in Section 13 of the Host Community 
Agreement.   

 
   The payment of $50,000 may be used by IGH for any public purpose.  The 

$50,000 is not a substitute for and shall not be a credit against any 
building permits and zoning application fees, utility fees, fees incident to 
platting and subdivision (e.g. park dedication fees), real estate taxes and 
special assessments for public improvements.  

 
  15.02 Exhibit C To Host Community Agreement.  Exhibit C to the Host 

Community Agreement is hereby relabeled Right of First Refusal 
Property.  The words Proposed Lease Area shall be deleted from Exhibit C 
and the words Right of First Refusal Property shall be substituted.  All 
references on Exhibit C to the proposed land use with respect to areas 
abutting the Right of First Refusal Property shall be deleted.  With such 
changes made, the amended Exhibit C, attached to this Amendment No. 1, 
is hereby approved, is hereby substituted for the previous Exhibit C and is 
hereby made a part of the Host Community Agreement as amended.   
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  15.03 Right of First Refusal - IGH.   After closure for Landfill purposes of the 
Right of First Refusal Property in Inver Grove Heights, if Dawnway 
chooses not to plat and develop the portion of the Right of First Refusal 
Property in IGH but rather chooses to sell such portion to a third party for 
development, then any sale or other transfer by Dawnway of the Right of 
First Refusal Property identified on amended Exhibit C that is located in 
Inver Grove Heights shall be subject to IGH’s right of first refusal as 
provided below. 

 
15.04 Notice of Right of First Refusal/Notice of Acceptance - IGH.  If 

Dawnway chooses not to plat and develop the portion of the Right of First 
Refusal Property in IGH but rather chooses to sell or transfer some or all 
of such portion to a third party for development, then with respect to that 
part of the Right of First Refusal Property located in Inver Grove Heights 
being sold (the "IGH First Refusal Property"), Dawnway shall give notice 
(the "First Refusal Notice") to IGH.   

 
The First Refusal Notice shall contain the following: 
 

• Written notice by Dawnway of intent to sell; 
• A legal description of the land to be sold; 
• A copy of a completed and fully executed purchase agreement 

between Dawnway and a third party that contains the price and 
terms of sale including, without limitation, the type of deed to be 
delivered, the exceptions to which the IGH First Refusal Property 
will be subject, whether or not title insurance will be provided, and 
the allocation of responsibility for sales and documentary taxes and 
other closing costs.   

 
In addition, the IGH First Refusal Property shall include an access route, 
either by easement or fee title, from the area being purchased to a public 
road in Inver Grove Heights.   
 
The First Refusal Notice shall constitute an offer by Dawnway to sell its 
interest in the IGH First Refusal Property to IGH on the same price and 
terms and conditions set forth in purchase agreement that is part of the 
First Refusal Notice.  
 
If IGH desires to exercise its right of first refusal and accept such offer, 
then IGH shall, within 30 days after the delivery of the First Refusal 
Notice, give Dawnway written notice to such effect (the "Acceptance 
Notice").  If IGH shall fail to give the Acceptance Notice within the time 
period provided, then, subject to Section 15.06, IGH shall be deemed to 
have consented to the proposed sale as contained in the purchase 
agreement that was part of the First Refusal Notice and Dawnway may sell 
its interest in the IGH First Refusal Property upon the price and terms and 
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conditions set forth in the purchase agreement that was part of the First 
Refusal Notice; in such instance, the sale by Dawnway must be to the 
buyer identified in the purchase agreement and the sale must occur within 
six (6) months of the expiration of the time period for the giving of the 
Acceptance Notice. 

 
  15.05 Acceptance by IGH.  In the event that IGH gives Dawnway an 

Acceptance Notice, then, on such business day as IGH shall set forth in 
the Acceptance Notice, which shall be not less than 30 days nor more than 
90 days after the giving of the Acceptance Notice, IGH shall purchase the 
IGH First Refusal Property for the same purchase price and upon the other 
terms and conditions stated in the purchase agreement submitted with the 
First Refusal Notice.  The closing of the sale shall be held in the offices of 
the City Attorney for IGH, or at such other place as the parties to the sale 
may mutually agree, on the date selected as provided above.  At the 
closing, Dawnway shall deliver to IGH its deed in the form and subject to 
the exceptions stated in the purchase agreement. 

 
 15.06 Right of SSP To Purchase Land In IGH.  If IGH fails to give the 

Acceptance Notice within the required time, then prior to any sale or 
transfer to the third party Dawnway must deliver to SSP the First Refusal 
Notice and allow SSP the opportunity to purchase the portion of the IGH 
First Refusal Property in Inver Grove Heights upon the terms set forth in 
the First Refusal Notice. 

 
The First Refusal Notice shall constitute an offer by Dawnway to sell its 
interest in the IGH First Refusal Property to SSP on the same price and 
terms and conditions set forth in the purchase agreement that was part of 
the First Refusal Notice.   
 
If SSP desires to exercise its right of first refusal and accept such offer, 
then SSP shall, within 30 days after the delivery of the First Refusal 
Notice, give Dawnway written notice to such effect (the "Acceptance 
Notice").  If SSP shall fail to give the Acceptance Notice within the time 
period provided, then, SSP shall be deemed to have consented to the 
proposed sale as contained in the purchase agreement that was part of the 
First Refusal Notice and Dawnway may sell its interest in the IGH First 
Refusal Property upon the price and terms and conditions set forth in the 
purchase agreement that was part of the First Refusal Notice; in such 
instance, the sale by Dawnway must be to the buyer identified in the 
purchase agreement and the sale must occur within six (6) months of the 
expiration of the time period for the giving of the Acceptance Notice. 

 
  In the event that SSP gives Dawnway an Acceptance Notice, then, on such 

business day as SSP shall set forth in the Acceptance Notice, which shall 
be not less than 30 days nor more than 90 days after the giving of the 
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Acceptance Notice, SSP shall purchase the IGH First Refusal Property for 
the same purchase price and upon the other terms and conditions stated in 
the purchase agreement submitted with the First Refusal Notice.  The 
closing of the sale shall be held in the offices of the City Attorney for SSP, 
or at such other place as the parties to the sale may mutually agree, on the 
date selected as provided above.  At the closing, Dawnway shall deliver to 
SSP its deed in the form and subject to the exceptions stated in the 
purchase agreement. 
 

15.07 Development of Landfill In IGH After Closure.  After closure of the 
Landfill, if Dawnway or any transferee of Dawnway other than IGH or 
SSP proposes to develop the portion of the Landfill in IGH, then such 
development shall be by means of a planned unit development pursuant to 
the zoning and subdivision ordinances of IGH.   

 
4.7 Amendment of Host Community Agreement By Adding Section 16.  The 

parties agree that the Host Community Agreement shall be amended by adding Section 16 to 
provide as follows: 

 
SECTION 16.  RIGHT OF FIRST OFFER TO PURCHASE PART OF 
LANDFILL – SSP 

 
  16.01 Payment By Dawnway To SSP.  In addition to any payments required 

under Section 7 of the Host Community Agreement, Dawnway shall pay 
SSP the sum of $50,000 by the following elections made by SSP and in 
the following manner and at the following times: 

 
• At the elections of SSP from time to time, the $50,000 shall be 

paid by cash or by Dawnway providing materials, labor or 
services or by any combination thereof as determined by SSP. 

• SSP may make such elections from time to time provided that the 
cumulative result of all the elections does not exceed $50,000. 

• If SSP elects to have Dawnway provide materials, labor or 
services, then the material, labor or services shall be valued at the 
cost to Dawnway and there shall be no mark-up. 

•  SSP shall make all of its elections no later than five (5) years 
after termination of the Host Community Agreement pursuant to 
Section 13.08 of the Host Community Agreement. 

• With respect to any particular election made by SSP, Dawnway 
shall comply with the stated election within 30 days after SSP 
has sent written notice of the election to Dawnway.   

 
   If Dawnway does not make the payments, SSP shall have all remedies 

available to it including those listed in Section 13 of the Host Community 
Agreement.   

 

 -8-



   The payment of $50,000 may be used by SSP for any public purpose.  The 
$50,000 is not a substitute for and shall not be a credit against any 
building permits and zoning application fees, utility fees, fees incident to 
platting and subdivision (e.g. park dedication fees), real estate taxes and 
special assessments for public improvements.  

 
  16.02 Exhibit C To Host Community Agreement.  Exhibit C to the Host 

Community Agreement is hereby relabeled Right of First Refusal 
Property.  The words Proposed Lease Area shall be deleted from Exhibit C 
and the words Right of First Refusal Property shall be substituted.  All 
references on Exhibit C to the proposed land use with respect to areas 
abutting the Right of First Refusal Property shall be deleted.  With such 
changes made, the amended Exhibit C, attached to this Amendment No. 1, 
is hereby approved, is hereby substituted for the previous Exhibit C and is 
hereby made a part of the Host Community Agreement as amended.  

 
  16.03 Right of First Refusal - SSP.   After closure for Landfill purposes of the 

Right of First Refusal Property in South St. Paul, if Dawnway chooses not 
to plat and develop the portion of the Right of First Refusal Property in 
SSP but rather chooses to sell such portion to a third party for 
development, then any sale or other transfer by Dawnway of the Right of 
First Refusal Property identified on Exhibit C that is located in South St. 
Paul shall be subject to SSP’s right of first refusal as provided below. 

 
16.04 Notice of Right of First Refusal/Notice of Acceptance - SSP.  If 

Dawnway chooses not to plat and develop the portion of the Right of First 
Refusal Property in SSP but rather chooses to sell or transfer some or all 
of such portion to a third party for development, then with respect to that 
part of the Right of First Refusal Property located in South St. Paul being 
sold (the "SSP First Refusal Property"), Dawnway shall give notice (the 
"First Refusal Notice") to SSP.   

 
The First Refusal Notice shall contain the following: 
 

• Written notice by Dawnway of intent to sell; 
• A legal description of the land to be sold; 
• A copy of a completed and fully executed purchase agreement 

between Dawnway and a third party that contains the price and 
terms of sale including, without limitation, the type of deed to be 
delivered, the exceptions to which the SSP First Refusal Property 
will be subject, whether or not title insurance will be provided, and 
the allocation of responsibility for sales and documentary taxes and 
other closing costs.   
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In addition, the SSP First Refusal Property shall include an access route, 
either by easement or fee title, from the area being purchased to a public 
road in Inver Grove Heights.   
 
The First Refusal Notice shall constitute an offer by Dawnway to sell its 
interest in the SSP First Refusal Property to SSP on the same price and 
terms and conditions set forth in purchase agreement that is part of the 
First Refusal Notice.  
 
If SSP desires to exercise its right of first refusal and accept such offer, 
then SSP shall, within 30 days after the delivery of the First Refusal 
Notice, give Dawnway written notice to such effect (the "Acceptance 
Notice").  If SSP shall fail to give the Acceptance Notice within the time 
period provided, then, subject to Section 16.06, SSP shall be deemed to 
have consented to the proposed sale as contained in the purchase 
agreement that was part of the First Refusal Notice and Dawnway may sell 
its interest in the SSP First Refusal Property upon the price and terms and 
conditions set forth in the purchase agreement that was part of the First 
Refusal Notice; in such instance, the sale by Dawnway must be to the 
buyer identified in the purchase agreement and the sale must occur within 
six (6) months of the expiration of the time period for the giving of the 
Acceptance Notice. 

 
  16.05 Acceptance by SSP.  In the event that SSP gives Dawnway an 

Acceptance Notice, then, on such business day as SSP shall set forth in the 
Acceptance Notice, which shall be not less than 30 days nor more than 90 
days after the giving of the Acceptance Notice, SSP shall purchase the 
SSP First Refusal Property for the same purchase price and upon the other 
terms and conditions stated in the purchase agreement submitted with the 
First Refusal Notice.  The closing of the sale shall be held in the offices of 
the City Attorney for SSP, or at such other place as the parties to the sale 
may mutually agree, on the date selected as provided above.  At the 
closing, Dawnway shall deliver to SSP its deed in the form and subject to 
the exceptions stated in the purchase agreement. 

 
 16.06 Right of IGH To Purchase Land In SSP.  If SSP fails to give the 

Acceptance Notice within the required time, then prior to any sale or 
transfer to the third party Dawnway must deliver to IGH the First Refusal 
Notice and allow IGH the opportunity to purchase the portion of the SSP 
First Refusal Property in South St. Paul upon the terms set forth in the 
First Refusal Notice. 

 
The First Refusal Notice shall constitute an offer by Dawnway to sell its 
interest in the SSP First Refusal Property to IGH on the same price and 
terms and conditions set forth in the purchase agreement that was part of 
the First Refusal Notice.   
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If IGH desires to exercise its right of first refusal and accept such offer, 
then IGH shall, within 30 days after the delivery of the First Refusal 
Notice, give Dawnway written notice to such effect (the "Acceptance 
Notice").  If IGH shall fail to give the Acceptance Notice within the time 
period provided, then, IGH shall be deemed to have consented to the 
proposed sale as contained in the purchase agreement that was part of the 
First Refusal Notice and Dawnway may sell its interest in the SSP First 
Refusal Property upon the price and terms and conditions set forth in the 
purchase agreement that was part of the First Refusal Notice; in such 
instance, the sale by Dawnway must be to the buyer identified in the 
purchase agreement and the sale must occur within six (6) months of the 
expiration of the time period for the giving of the Acceptance Notice. 

 
  In the event that IGH gives Dawnway an Acceptance Notice, then, on such 

business day as IGH shall set forth in the Acceptance Notice, which shall 
be not less than 30 days nor more than 90 days after the giving of the 
Acceptance Notice, IGH shall purchase the SSP First Refusal Property for 
the same purchase price and upon the other terms and conditions stated in 
the purchase agreement submitted with the First Refusal Notice.  The 
closing of the sale shall be held in the offices of the City Attorney for 
IGH, or at such other place as the parties to the sale may mutually agree, 
on the date selected as provided above.  At the closing, Dawnway shall 
deliver to IGH its deed in the form and subject to the exceptions stated in 
the purchase agreement. 

 
16.07 Development of Landfill In SSP After Closure.  After closure of the 

Landfill, if Dawnway or any transferee of Dawnway other than IGH or 
SSP proposes to develop the portion of the Landfill in SSP, then such 
development shall be by means of a planned unit development pursuant to 
the zoning and subdivision ordinances of SSP.  If Dawnway or any 
transferee of Dawnway other than IGH or SSP proposes to develop the 
portion of the Landfill in SSP, then such development must include a 
transportation link through the portion of the Landfill in SSP, either as a 
street or trail, from Henry Avenue to Concord Street.   

 
 Dawnway, for itself, its successors and assigns, further consents and 

agrees that SSP on its zoning map and in its comprehensive plan may 
rezone a portion of the Landfill along Henry Avenue from the current 
zoning classification of R-4 to another zoning classification as determined 
by SSP. 

 
ARTICLE 5 

GUARANTEE BY FRATTALONE 
 

 5.1 Guarantee By Frattalone.  Frattalone agrees that Frattalone unconditionally and 
irrevocably guarantees that the obligations, duties and responsibilities of Dawnway under the 
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Host Community Agreement and under Amendment No. 1, including, but not limited to, the 
obligations of Dawnway contained in Sections 15.01 and 16.01 of the amended Host Community 
Agreement. 
 

ARTICLE 6 
MISCELLANEOUS 

 
 6.1 Binding Agreement.  The parties mutually recognize and agree that all terms and 
conditions of this recordable Amendment No. 1 shall run with the Landfill, and shall be binding 
upon the parties and the successors and assigns of the parties.   
 
 6.2 Amendment and Waiver.  The parties hereto may by mutual written agreement 
amend this Amendment No. 1 in any respect.  Any party hereto may extend the time for the 
performance of any of the obligations of another, waive any inaccuracies in representations by 
another contained in this Amendment No. 1 or in any document delivered pursuant hereto which 
inaccuracies would otherwise constitute a breach of this Amendment No. 1 , waive compliance by 
another with any of the covenants contained in this Amendment No. 1 , waive performance of any 
obligations by the other or waive the fulfillment of any condition that is precedent to the 
performance by the party so waiving of any of its obligations under this Amendment No. 1 .  Any 
agreement on the part of any party for any such amendment, extension or waiver must be in writing.  
No waiver of any of the provisions of this Amendment No. 1 shall be deemed, or shall constitute, a 
waiver of any other provisions, whether or not similar, nor shall any waiver constitute a continuing 
waiver. 
 
 6.3 Governing Law.  This Amendment No. 1 shall be governed by and construed in 
accordance with the laws of the State of Minnesota. 
 
 6.4 Counterparts.  This Amendment No. 1 may be executed in any number of 
counterparts, each of which shall be deemed an original but all of which shall constitute one and the 
same instrument. 
 

 
 

[The remainder of this page has been intentionally left blank.] 
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IN WITNESS WHEREOF, the parties have executed this Amendment No. 1 on the day 
and year first stated above. 

 
CITY OF INVER GROVE HEIGHTS 

 
 

By:        
       George Tourville, Mayor    
     
 

ATTEST: 
             
  
              

Melissa Rheaume, Deputy City Clerk 
 

 
CITY OF SOUTH ST. PAUL 

 
 

By:        
       Beth A. Baumann, Mayor    
     
 

ATTEST: 
             
  
              

Christy Wilcox, City Clerk 
 
 
      CARL BOLANDER & SONS CO. 
 
 
      By:        
       Richard L. O’Gara 
       Its Chief Executive Officer 
 
      FRATTALONE’S DAWNWAY, LLLP 
      By: TAN, LLC, the general partner of Frattalone’s 
       Dawnway, LLLP 
 
      By:        
       Nicholas D. Frattalone 
       President of TAN, LLC 
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      FRATTALONE COMPANIES, INC. 
 
 
      By:        
       Frank M. Frattalone 
       Its Chief Executive Officer 
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STATE OF MINNESOTA  ) 
     )  ss. 
COUNTY OF DAKOTA  ) 
 
 On this _________ day of February, 2008, before me a Notary Public within and for said 
County, personally appeared George Tourville and Melissa Rheaume, to me personally known, 
who being each by me duly sworn, each did say that they are respectively the Mayor and Deputy 
Clerk of the City of Inver Grove  Heights, the municipality named in the foregoing instrument, 
and that the seal affixed to said instrument was signed and sealed in behalf of said municipality 
by authority of its City Council and said Mayor and Deputy Clerk acknowledged said instrument 
to be the free act and deed of said municipality. 
 
              
       Notary Public 
STATE OF MINNESOTA  ) 
     )  ss. 
COUNTY OF DAKOTA  ) 
 
 On this _________ day of February, 2008, before me a Notary Public within and for said 
County, personally appeared Beth A. Baumann and Christy Wilcox, to me personally known, 
who being each by me duly sworn, each did say that they are respectively the Mayor and Clerk 
of the City of South St. Paul, the municipality named in the foregoing instrument, and that the 
seal affixed to said instrument was signed and sealed in behalf of said municipality by authority 
of its City Council and said Mayor and Clerk acknowledged said instrument to be the free act 
and deed of said municipality. 
 
              
       Notary Public 
 
STATE OF MINNESOTA ) 
    )  ss. 
COUNTY OF DAKOTA ) 
 
 On this _____ day of February, 2008, before me a Notary Public appeared Richard L. 
O’Gara, who being by me duly sworn, did say that he is the Chief Executive Officer of Carl 
Bolander & Sons, Co., a Minnesota corporation, and that the foregoing instrument was executed 
on behalf of said corporation by authority of its Board of Directors; and said Richard L. O’Gara 
acknowledged said instrument to be the free act and deed of said corporation. 
 
              
      Notary Public  
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STATE OF MINNESOTA ) 
    )  ss. 
COUNTY OF DAKOTA ) 
 
 On this _____ day of February, 2008, before me a Notary Public appeared Nicholas D. 
Fratallone, who being by me duly sworn, did say that he is the President of TAN, LLC., a 
Minnesota limited liability company; and that TAN, LLC, is the general partner of Frattalone’s 
Dawnway, LLLP, a Minnesota limited liability limited partnership, and that the foregoing 
instrument was executed on behalf of TAN, LLC by authority of its Board of Governors; and 
that the foregoing instrument was executed on behalf of Frattalone’s Dawnway, LLLP by 
authority of its partners and said Nicholas D. Fratallone acknowledged said instrument to be the 
free act and deed of said Frattalone’s Dawnway, LLLP and of said TAN, LLC, the general 
partner of Frattalone’s Dawnway, LLLP. 
 
              
      Notary Public  
 
 
STATE OF MINNESOTA ) 
    )  ss. 
COUNTY OF DAKOTA ) 
 
 On this _____ day of February, 2008, before me a Notary Public appeared Frank M. 
Frattalone, who being by me duly sworn, did say that he is the Chief Executive Officer of 
Frattalone Companies, Inc., a Minnesota corporation, and that the foregoing instrument was 
executed on behalf of said corporation by authority of its Board of Directors; and said Frank M. 
Frattalone acknowledged said instrument to be the free act and deed of said corporation. 
 
 
              
      Notary Public  
 
 
 
 
 
 
 
 
This Instrument Drafted By:   After Recording, Return To: 
 
Timothy J. Kuntz     Timothy J. Kuntz 
LeVander, Gillen & Miller, P.A.   LeVander, Gillen & Miller, P.A. 
633 South Concord Street, Suite 400   633 South Concord Street, Suite 400 
South St. Paul, MN  55075    South St. Paul, MN  55075 
 

 -16-



 EXHIBIT A 
  

 Legal Description of Landfill 
 

 The South 825 feet of the Southeast quarter of the Southeast quarter (SE ¼ of SE ¼) of 
Section Thirty-four (34), Township Twenty-eight (28), Range Twenty-Two (22), lying 
northwesterly of a line which is parallel with and 40.00 feet northwesterly of the hereinafter 
described Line A; excepting therefrom one and thirty-one (1.31) hundredths acres used for 
Cemetery purposes; also excepting therefrom that part of the Southeast quarter of the Southeast 
quarter (SE ¼ of SE ¼) of said Section Thirty-four (34), described as follows: Beginning at a 
point 1308.95 feet west and 8.25 feet north of the Southeast corner of said Section Thirty-four 
(34), thence North 208.71 feet, thence East 208.71feet, thence South 208.71 feet, thence West 
208.71 feet to the place of beginning, said last excepted piece containing one (1) acre. 
  
 Also the South 825 feet of Government Lot Eight (8) in Section Thirty-five (35), Township 
Twenty-eight (28), Range Twenty-two (22) lying westerly of the Chicago, Great Western 
Railway right of way, and lying northwesterly a line which is parallel with and 40.00 feet 
northwesterly of the hereinafter described line A; excepting therefrom the following described 
tract of land, to-wit: Commencing at a point on the south line of Section Thirty-five (35), 
Township Twenty-eight (28), Range Twenty-two (22), 322 feet east of the southwest corner of 
said Section, thence east on Section line 533.26 feet to the westerly line of the Chicago, Great 
Western Railroad right of way, thence northerly 876.22 feet, thence westerly parallel with the 
section line 565 feet, thence southerly 645.86 feet, thence easterly thirty (30) feet, thence 
southerly 230.36 feet to beginning, and said excepted lands being within the boundaries of W.F. 
Krech’s 2nd Addition to the Village of Inver Grove, Dakota County, Minnesota. 
  
 LINE A 
  
 Commencing at the southeast corner of the N ½ of the NE ¼ of the NE ¼ of Section 3, T. 27 
N., R22 W.; thence westerly along the south line of said N ½ a distance of 222.01 feet to the 
point of beginning of the line to be described; thence deflect to the right 80 degrees 47 minutes 
09 seconds a distance of 131.59 feet, to a point on a 520.87 foot radius, tangential curve, concave 
to the east; thence northeasterly, along said curve, central angle of 79 degrees 30 minutes 58 
seconds, a distance of 722.87 feet; thence northeasterly, tangent to said curve 800.00 feet and 
there terminating. 
  
 PARCEL A: 
  
 All of Block 1, excepts Lots 28 through 30 inclusive; 
 All of Block 2; 
 All of Block 3, except Lot 26; 
 All of Block 4, excepts Lots 1, 5 and 6; 
 All of Block 6, excepts Lots 1 through 6 inclusive, and except that portion of Lots 7 through 
9 inclusive lying northerly of the southerly right-of-way line of Poplar Street as now traveled; 
and except that part of Lot 10, Block 6, Lincoln Park Addition to South St. Paul, according to the 
recorded plat thereof, lying and being northerly of the northerly line of new Valley Street (as 



relocated and constructed as of January 2, 1958, from Henry Street in an Easterly direction to 
Edwards Street); all in Dakota County, Minnesota; and except that part of the southwesterly half 
of vacated Edwards Avenue as dedicated on the recorded plat of Lincoln Park Addition to South 
St. Paul lying between the northeasterly extension of the northwesterly and southeasterly lines of 
Lot 10, Block 6, in said plat, accruing thereto by reason of the vacation. 
 All of Block 7 and 8; 
 Lot 1, Block 10; 
 All that part of the vacated alley in Block 1 lying southerly of the right-of-way of Poplar 
Street (formerly known as Valley Street; all that part of the vacated alleys in Block 4, except that 
portion which accrues to Lots 1, 5 and 6 of said Block by reason of said vacation; all that part of 
the vacated alleys in Blocks 2, 3, 6, 7 and 8; all that part of vacated Charles Avenue between 
Poplar Street, (formerly Valley Street) and Linden Street, except the portion which accrues to 
Lot 6, Block 4 by reason of said vacation; all that part of vacated Boston Avenue between Poplar 
Street (formerly Valley Street) and Linden Street except that portion which accrues to Lot 1, 
Block 4, by reason of said vacation; all that part of vacated Davis Avenue between vacated 
Maple Street and Linden Street; and all that part of vacated Maple Street between Henry Avenue 
and Edwards Avenue; 
 All in Lincoln Park Addition to South St. Paul, according to the plat thereof now on file and 
of record in the Recorder’s office in Dakota County, Minnesota. 
  
 Reservation in the State of Minnesota in trust for the taxing districts concerned, all minerals 
and mineral rights as to Lots 11, 12, 13, 14, 15, 16, 17, 18, 25 and 26, Block 1; Lots 11, 12, 13, 
14, 15, 24, 25, 26, 27, 28, 29 and 30, Block 2; 
  
 Lots 1, 2, 3, 12, 13, 14, 15, 23, 24, 25 and 28, Block 3; Lots 9, 10, 11, 16 and 17, Block 4; 
Lots 8, 9, 10, 11 and 14, Block 6; Lots 1, 2, 3, 4, 5, 6, 13, 14, 15, 25, 26, 27, 28, 29 and 30, Block 
7; Lots 7, 10, 13, 14, 17, 18, 19, 20 and 21, Block 8; and Lot 1, Block 10. 
  
 PARCEL B: 
  
 Lot Twenty-six (26) in Block Three (3) of Lincoln Park Addition to South St. Paul, 
according to the plat thereof on file and of record in the office of the County Recorder in and for 
Dakota County, Minnesota; excepting all minerals and mineral rights reserved in favor of the 
State of Minnesota. 
  
 PARCEL C: 
  
 Lots One (1), Two (2) and Three (3) in Block Six (6) of Lincoln Park Addition to South St. 
Paul, subject to an easement to the Great Lakes Pipe Line Company of Ponca City, Oklahoma, 
over and across said Lots 1, 2 and 3 in said Block 6; Lots Five (5) and Six (6), Block 6 of 
Lincoln Park Addition to South St. Paul, excepting that part of Lots 5 and 6, Block 6, lying and 
being northerly of the Northerly line of new Valley Street (as relocated and constructed as of 
January 2, 1958 from Henry Street in an easterly direction to Edwards Street); 
 That part of vacated Linden Street accruing thereto by reason of the vacation. 
 All according to the plat thereof on file and of record in the office of the County Recorder in 
and for Dakota County, Minnesota.  

  



 
EXHIBIT C 

 
Right of First Refusal Property 
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MEMORANDUM OF AMENDMENT NO. 1 TO 
HOST COMMUNITY AGREEMENT 

 
 

THIS MEMORANDUM OF AMENDMENT NO. 1 TO HOST COMMUNITY 
AGREEMENT (Memorandum Agreement) is made, entered into and effective this 28th day of 
January, 2008, by and among the City of South St. Paul, a Minnesota municipal corporation 
(hereafter referred to as “SSP”), City of Inver Grove Heights, a Minnesota municipal 
corporation (hereafter referred to as “IGH”) and Frattalone Dawnway, LLLP, a Minnesota 
limited liability limited partnership, (hereafter referred to as “Dawnway”).  Subject to the terms 
and conditions hereafter stated and based on the representations, warranties, covenants, 
agreements and recitals of the parties herein contained, the parties do hereby agree as follows: 
 

ARTICLE 1 
DEFINITIONS 

 
 1.1 Terms.  The following terms, unless elsewhere specifically defined herein, shall 
have the following meanings as set forth below. 
 

Unless otherwise provided herein, terms used herein shall have the meanings contained in 
the Host Community Agreement as defined herein. 

 
 1.2 IGH.  “IGH” means the City of Inver Grove Heights, a Minnesota municipal 
corporation. 
 

1.3 SSP. “SSP” means the City of South St. Paul, a Minnesota municipal 
corporation.. 
 

1.4 Bolander.  “Bolander” means Carl Bolander & Sons Co., a Minnesota 
corporation, and its assigns and successors. 

 
 



1.5 Dawnway.  “Dawnway” means Frattalone’s Dawnway, LLLP, a Minnesota 
limited liability limited partnership, and its assigns and successors. 

 
1.6 Frattalone.  “Frattalone” means Frattalone Companies, Inc., a Minnesota 

corporation, and its successors and assigns. 
 
1.7 Host Community Agreement.  “Host Community Agreement” means that 

certain Host Community Agreement among Carl Bolander & Sons Co., the City of Inver Grove 
Heights, and the City of South St. Paul, dated September 23, 2002, as such has been assigned to 
Dawnway. 

 
1.8 Landfill.  “Landfill” means that certain real property located in the Cities of 

South St. Paul and Inver Grove Heights, Dakota County, Minnesota, generally referred to as the 
Dawnway Demolition Debris Landfill.  The Landfill is legally described on the attached Exhibit 
A, which is incorporated hereby and made a part hereof 
 
 1.9 Consent Agreement – City of Inver Grove Heights.  “Consent Agreement – 
City of Inver Grove Heights” means that certain Consent Agreement dated November 30, 2007, 
by and among the City of Inver Grove Heights, Carl Bolander & Sons Co., Frattalone’s 
Dawnway, LLLP and Frattalone Companies, Inc., and recorded December 7, 2007, as Document 
No. 621015 with the Dakota County Recorder   
 
 1.10 Consent Agreement – City of South St. Paul.  “Consent Agreement – City of 
South St. Paul” means that certain Consent Agreement dated November 29, 2007, by and among 
the City of South St. Paul, Carl Bolander & Sons Co., Frattalone’s Dawnway, LLLP and 
Frattalone Companies, Inc., and recorded December 7, 2007, with the Dakota County Recorder 
as Document No. 621016.  
 
 1.11 Assignment and Assumption Agreement.  “Assignment and Assumption 
Agreement” means that certain Assignment and Assumption of Host Community Agreement and 
Non-Conforming Use Certificate Issued By The City of Inver Grove Heights, Minnesota, dated 
November 30, 2007, by and among Carl Bolander & Sons Co., Frattalone’s Dawnway, LLLP, 
Frank M. Frattalone and Frattalone Companies, Inc. 
 
 1.12 Memorandum of Assignment and Assumption.  “Memorandum of Assignment 
and Assumption” means that certain Memorandum of Assignment and Assumption of Host 
Community Agreement and Non-Conforming Use Certificate, dated November 30, 2007, and 
recorded December 7, 2007, with the Dakota County Recorder as Document No. 621023. 

 
 1.13 Amendment No. 1.  “Amendment No. 1” means Amendment No. 1 To Host 
Community Agreement dated January 28, 2008, by and among City of Inver Grove Heights, City 
of South St. Paul, Carl Bolander & Sons Co., Frattalone’s Dawnway, LLLP and Frattalone 
Companies, Inc. 
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ARTICLE 2 
RECITALS 

 
 Recital No. 1. SSP, IGH and Bolander entered into the Host Community Agreement.  
At the time of execution of the Host Community Agreement, Bolander owned certain real 
property generally referred to as the Dawnway Demolition Debris Landfill (Landfill).   
 
 The Landfill exists in the Cities of South St. Paul and Inver Grove Heights.  
 
 Recital No. 2. Bolander sold the Landfill to Dawnway.  Bolander assigned the Host 
Community Agreement to Dawnway subject to the terms and conditions of the following four (4) 
documents: 
 

• Consent Agreement – City of South St. Paul; 
• Consent Agreement – City of Inver Grove Heights;  
• Assignment and Assumption Agreement; and 
• Memorandum of Assignment and Assumption. 
 

   Recital No. 3. By the Consent Agreement – City of South St. Paul, by the Consent 
Agreement – City of Inver Grove Heights and by the Assignment and Assumption Agreement, 
Frattalone has guaranteed the obligations of Dawnway under the Host Community Agreement.   
 
 Recital No. 4. SSP, IGH and Dawnway amended the Host Community Agreement by 
Amendment No. 1.   
 
 Recital No. 5. Section 8 of the Host Community Agreement provided IGH with the 
right to lease a portion of the Landfill after closure for a stated price.  Section 9 of the Host 
Community Agreement provided IGH with the right to purchase a portion of the Landfill after 
closure for a stated price.  Sections 8 and 9 also provided SSP with the right to lease or purchase 
a portion of the landfill in the event IGH does not exercise its rights. 
 
 Recital No. 6. Section 8 of the Host Community Agreement provided SSP with the 
right to lease a portion of the Landfill after closure for a stated price. Section 9 of the Host 
Community Agreement provided SSP with the right to purchase a portion of the Landfill after 
closure for a stated price.  Sections 8 and 9 also provided IGH with the right to lease or purchase 
a portion of the landfill in the event SSP does not exercise its rights. 
 
 Recital No. 7. By Amendment No. 1, the parties hereto amended the Host 
Community Agreement to eliminate the lease and purchase rights granted to IGH and SSP that 
were contained in Sections 8 and 9 of the Host Community Agreement. 
 
 Recital No. 8. By Amendment No. 1, Dawnway has granted SSP and IGH 
respectively a right of first refusal to purchase portions of the Landfill after closure. 
 



 Recital No. 9. By Amendment No. 1, certain conditions are imposed on the Landfill 
after closure if the Landfill is developed.   
 
 Recital No. 10. By Amendment No. 1, Dawnway must pay IGH the sum of $50,000 
and Dawnway must provide consideration to SSP in an amount equal to $50,000. 
 
 Recital No. 11. Section 13.11 of the Host Community Agreement provides that a 
memorialization of the Host Community Agreement shall be recorded with the Dakota County 
Recorder. 
  
 Recital No. 12. The parties wish to memorialize of record the existence of the terms 
and conditions of the Host Community Agreement and Amendment No. 1.  The Host 
Community Agreement and Amendment No. 1 run with the Landfill.   
  

ARTICLE 3 
AGREEMENTS 

 
 3.1 Obligation To Comply With Host Community Agreement and Amendment 
No. 1.  Dawnway, SSP and IGH hereby agree to the terms and conditions of the Host 
Community Agreement and Amendment No. 1 and agree to comply with the terms and 
conditions of the Host Community Agreement and Amendment No. 1.   Among the terms and 
conditions of the Host Community Agreement and Amendment No. 1 are sections that address 
the following matters: 
 
 a.) obligation of Dawnway to provide consideration to SSP in an amount equal to 

$50,000; 
 b.) obligation of Dawnway to pay IGH the sum of $50,000; 
 c.) obligation of Dawnway to pay for firefighting services at the Landfill as set forth 

in Section 5.20 of the Host Community Agreement; 
 d.) indemnification of IGH by Dawnway for activities conducted at the Landfill as set 

forth in Sections 5.21 and 6.01 of the Host Community Agreement; 
 e.) indemnification of SSP by Dawnway for activities conducted at the Landfill as set 

forth in Sections 5.21 and 6.01 of the Host Community Agreement; 
 f.) the Right of First Refusal of IGH to purchase a portion of the Landfill pursuant to 

Section 15 of the amended Host Community Agreement; 
 g.) the Right of First Refusal of SSP to purchase a portion of the Landfill pursuant to 

Section 16 of the amended Host Community Agreement; 
 h.) survival of certain sections of the Host Community Agreement notwithstanding 

closure of the Landfill; 
 i.) the obligation of Dawnway to operate and close the Landfill in accord with state 

law and in accord with the permits, certificates and licenses granted by the 
Minnesota Pollution Control Agency, the County of Dakota, the City of Inver 
Grove Heights and the City of South St. Paul; 

 j.) conditions imposed on development of the Landfill after closure. 
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 3.2 Landfill Subject To the Host Community Agreement and Amendment No. 1.  
The parties agree that the Landfill is subject to the terms and conditions of the Host Community 
Agreement and Amendment No. 1. The Landfill shall only be used in a manner that complies 
with the Host Community Agreement and Amendment No. 1. 
 
 This Memorandum Agreement is executed and recorded for the purpose of giving notice 
of the Host Community Agreement and Amendment No. 1; this Memorandum Agreement is not 
intended to supersede or vary the terms and conditions of the Host Community Agreement and 
Amendment No. 1.  Nothing contained in this Memorandum Agreement shall be construed to 
amend, modify, change, alter, amplify, interpret or supersede any of the terms and provisions of 
the Host Community Agreement and Amendment No. 1, which shall in all things control. 

 
ARTICLE 4 

MISCELLANEOUS 
 

 4.1 Binding Agreement.  The parties mutually recognize and agree that all terms and 
conditions of this recordable Memorandum Agreement shall run with the Landfill, and shall be 
binding upon the parties and the successors and assigns of the parties.   
 
 4.2 Amendment and Waiver.  The parties hereto may by mutual written agreement 
amend this Memorandum Agreement in any respect.  Any party hereto may extend the time for the 
performance of any of the obligations of another, waive any inaccuracies in representations by 
another contained in this Memorandum Agreement or in any document delivered pursuant hereto 
which inaccuracies would otherwise constitute a breach of this Memorandum Agreement, waive 
compliance by another with any of the covenants contained in this Memorandum Agreement, waive 
performance of any obligations by the other or waive the fulfillment of any condition that is 
precedent to the performance by the party so waiving of any of its obligations under this 
Memorandum Agreement.  Any agreement on the part of any party for any such amendment, 
extension or waiver must be in writing.  No waiver of any of the provisions of this Memorandum 
Agreement shall be deemed, or shall constitute, a waiver of any other provisions, whether or not 
similar, nor shall any waiver constitute a continuing waiver. 
 
 4.3 Governing Law.  This Memorandum Agreement shall be governed by and 
construed in accordance with the laws of the State of Minnesota. 
 
 4.4 Counterparts.  This Memorandum Agreement may be executed in any number of 
counterparts, each of which shall be deemed an original but all of which shall constitute one and the 
same instrument. 
 
 4.5 Recording.  This Memorandum Agreement shall be recorded by Dawnway with the 
Dakota County Recorder no later than April 1, 2008. 
 
 

[The remainder of this page has been intentionally left blank.] 
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IN WITNESS WHEREOF, the parties have executed this Memorandum Agreement on 

the day and year first stated above. 
 

CITY OF SOUTH ST. PAUL 
 
 

By:        
       Beth A. Baumann, Mayor    
     
 

ATTEST: 
             
  
              

Christy Wilcox, City Clerk 
 

 
CITY OF INVER GROVE HEIGHTS 

 
 

By:        
       George Tourville, Mayor    
     
 

ATTEST: 
             
  
              

Melissa Rheaume, Deputy Clerk 
 
      FRATTALONE’S DAWNWAY, LLLP 
      By: TAN, LLC, the general partner of Frattalone’s 
       Dawnway, LLLP 
 
 
      By:        
       Nicholas D. Frattalone 
       President of TAN, LLC 
 
This Instrument Drafted By:   After Recording, Return To: 
Timothy J. Kuntz     Timothy J. Kuntz 
LeVander, Gillen & Miller, P.A.   LeVander, Gillen & Miller, P.A. 
633 South Concord Street, Suite 400   633 South Concord Street, Suite 400 
South St. Paul, MN  55075    South St. Paul, MN  55075 
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STATE OF MINNESOTA  ) 
     )  ss. 
COUNTY OF DAKOTA  ) 
 
 On this _________ day of February, 2008, before me a Notary Public within and for said 
County, personally appeared Beth A. Baumann and Christy Wilcox, to me personally known, 
who being each by me duly sworn, each did say that they are respectively the Mayor and Clerk 
of the City of South St. Paul, the municipality named in the foregoing instrument, and that the 
seal affixed to said instrument was signed and sealed in behalf of said municipality by authority 
of its City Council and said Mayor and Clerk acknowledged said instrument to be the free act 
and deed of said municipality. 
 
              
       Notary Public 
STATE OF MINNESOTA  ) 
     )  ss. 
COUNTY OF DAKOTA  ) 
 
 On this _________ day of February, 2008, before me a Notary Public within and for said 
County, personally appeared George Tourville and Melissa Rheaume, to me personally known, 
who being each by me duly sworn, each did say that they are respectively the Mayor and Deputy 
Clerk of the City of Inver Grove  Heights, the municipality named in the foregoing instrument, 
and that the seal affixed to said instrument was signed and sealed in behalf of said municipality 
by authority of its City Council and said Mayor and Deputy Clerk acknowledged said instrument 
to be the free act and deed of said municipality. 
 
              
       Notary Public 
STATE OF MINNESOTA ) 
    )  ss. 
COUNTY OF DAKOTA ) 
 
 On this _____ day of February, 2008, before me a Notary Public appeared Nicholas D. 
Fratallone, who being by me duly sworn, did say that he is the President of TAN, LLC., a 
Minnesota limited liability company; and that TAN, LLC, is the general partner of Frattalone’s 
Dawnway, LLLP, a Minnesota limited liability limited partnership, and that the foregoing 
instrument was executed on behalf of TAN, LLC by authority of its Board of Governors; and 
that the foregoing instrument was executed on behalf of Frattalone’s Dawnway, LLLP by 
authority of its partners and said Nicholas D. Fratallone acknowledged said instrument to be the 
free act and deed of said Frattalone’s Dawnway, LLLP and of said TAN, LLC, the general 
partner of Frattalone’s Dawnway, LLLP. 
 
              
      Notary Public 
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 EXHIBIT A 
  

 Legal Description of Landfill 
 

 The South 825 feet of the Southeast quarter of the Southeast quarter (SE ¼ of SE ¼) of 
Section Thirty-four (34), Township Twenty-eight (28), Range Twenty-Two (22), lying 
northwesterly of a line which is parallel with and 40.00 feet northwesterly of the hereinafter 
described Line A; excepting therefrom one and thirty-one (1.31) hundredths acres used for 
Cemetery purposes; also excepting therefrom that part of the Southeast quarter of the Southeast 
quarter (SE ¼ of SE ¼) of said Section Thirty-four (34), described as follows: Beginning at a 
point 1308.95 feet west and 8.25 feet north of the Southeast corner of said Section Thirty-four 
(34), thence North 208.71 feet, thence East 208.71 feet, thence South 208.71 feet, thence West 
208.71 feet to the place of beginning, said last excepted piece containing one (1) acre. 
  
 Also the South 825 feet of Government Lot Eight (8) in Section Thirty-five (35), Township 
Twenty-eight (28), Range Twenty-two (22) lying westerly of the Chicago, Great Western 
Railway right of way, and lying northwesterly a line which is parallel with and 40.00 feet 
northwesterly of the hereinafter described line A; excepting therefrom the following described 
tract of land, to-wit: Commencing at a point on the south line of Section Thirty-five (35), 
Township Twenty-eight (28), Range Twenty-two (22), 322 feet east of the southwest corner of 
said Section, thence east on Section line 533.26 feet to the westerly line of the Chicago, Great 
Western Railroad right of way, thence northerly 876.22 feet, thence westerly parallel with the 
section line 565 feet, thence southerly 645.86 feet, thence easterly thirty (30) feet, thence 
southerly 230.36 feet to beginning, and said excepted lands being within the boundaries of W.F. 
Krech’s 2nd Addition to the Village of Inver Grove, Dakota County, Minnesota. 
  
 LINE A 
  
 Commencing at the southeast corner of the N ½ of the NE ¼ of the NE ¼ of Section 3, T. 27 
N., R22 W.; thence westerly along the south line of said N ½ a distance of 222.01 feet to the 
point of beginning of the line to be described; thence deflect to the right 80 degrees 47 minutes 
09 seconds a distance of 131.59 feet, to a point on a 520.87 foot radius, tangential curve, concave 
to the east; thence northeasterly, along said curve, central angle of 79 degrees 30 minutes 58 
seconds, a distance of 722.87 feet; thence northeasterly, tangent to said curve 800.00 feet and 
there terminating. 
  
 PARCEL A: 
  
 All of Block 1, excepts Lots 28 through 30 inclusive; 
 All of Block 2; 
 All of Block 3, except Lot 26; 
 All of Block 4, excepts Lots 1, 5 and 6; 



 All of Block 6, excepts Lots 1 through 6 inclusive, and except that portion of Lots 7 through 
9 inclusive lying northerly of the southerly right-of-way line of Poplar Street as now traveled; 
and except that part of Lot 10, Block 6, Lincoln Park Addition to South St. Paul, according to the 
recorded plat thereof, lying and being northerly of the northerly line of new Valley Street (as 
relocated and constructed as of January 2, 1958, from Henry Street in an Easterly direction to 
Edwards Street); all in Dakota County, Minnesota; and except that part of the southwesterly half 
of vacated Edwards Avenue as dedicated on the recorded plat of Lincoln Park Addition to South 
St. Paul lying between the northeasterly extension of the northwesterly and southeasterly lines of 
Lot 10, Block 6, in said plat, accruing thereto by reason of the vacation. 
 All of Block 7 and 8; 
 Lot 1, Block 10; 
 All that part of the vacated alley in Block 1 lying southerly of the right-of-way of Poplar 
Street (formerly known as Valley Street; all that part of the vacated alleys in Block 4, except that 
portion which accrues to Lots 1, 5 and 6 of said Block by reason of said vacation; all that part of 
the vacated alleys in Blocks 2, 3, 6, 7 and 8; all that part of vacated Charles Avenue between 
Poplar Street, (formerly Valley Street) and Linden Street, except the portion which accrues to 
Lot 6, Block 4 by reason of said vacation; all that part of vacated Boston Avenue between Poplar 
Street (formerly Valley Street) and Linden Street except that portion which accrues to Lot 1, 
Block 4, by reason of said vacation; all that part of vacated Davis Avenue between vacated 
Maple Street and Linden Street; and all that part of vacated Maple Street between Henry Avenue 
and Edwards Avenue; 
 All in Lincoln Park Addition to South St. Paul, according to the plat thereof now on file and 
of record in the Recorder’s office in Dakota County, Minnesota. 
  
 Reservation in the State of Minnesota in trust for the taxing districts concerned, all minerals 
and mineral rights as to Lots 11, 12, 13, 14, 15, 16, 17, 18, 25 and 26, Block 1; Lots 11, 12, 13, 
14, 15, 24, 25, 26, 27, 28, 29 and 30, Block 2; 
  
 Lots 1, 2, 3, 12, 13, 14, 15, 23, 24, 25 and 28, Block 3; Lots 9, 10, 11, 16 and 17, Block 4; 
Lots 8, 9, 10, 11 and 14, Block 6; Lots 1, 2, 3, 4, 5, 6, 13, 14, 15, 25, 26, 27, 28, 29 and 30, Block 
7; Lots 7, 10, 13, 14, 17, 18, 19, 20 and 21, Block 8; and Lot 1, Block 10. 
  
 PARCEL B: 
  
 Lot Twenty-six (26) in Block Three (3) of Lincoln Park Addition to South St. Paul, 
according to the plat thereof on file and of record in the office of the County Recorder in and for 
Dakota County, Minnesota; excepting all minerals and mineral rights reserved in favor of the 
State of Minnesota. 
  
 PARCEL C: 
  
 Lots One (1), Two (2) and Three (3) in Block Six (6) of Lincoln Park Addition to South St. 
Paul, subject to an easement to the Great Lakes Pipe Line Company of Ponca City, Oklahoma, 
over and across said Lots 1, 2 and 3 in said Block 6; Lots Five (5) and Six (6), Block 6 of 
Lincoln Park Addition to South St. Paul, excepting that part of Lots 5 and 6, Block 6, lying and 



being northerly of the Northerly line of new Valley Street (as relocated and constructed as of 
January 2, 1958 from Henry Street in an easterly direction to Edwards Street); 
  
 That part of vacated Linden Street accruing thereto by reason of the vacation. 
  
 All according to the plat thereof on file and of record in the office of the County Recorder in 
and for Dakota County, Minnesota.  
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ADDENDUM NO. 1 TO SECOND AMENDED AND RESTATED 
HOST COMMUNITY AGREEMENT 

 
 

THIS ADDENDUM NO. 1 TO SECOND AMENDED AND RESTATED HOST 
COMMUNITY AGREEMENT (Addendum No. 1) is made, entered into and effective this 28th 
day of January 2008, by and among the City of Inver Grove Heights, a Minnesota municipal 
corporation (hereafter referred to as “IGH”), SKB Environmental, Inc., a Minnesota 
corporation, (hereafter referred to as “SKB”) and PAB Enterprises of Minnesota, Inc., a 
Minnesota corporation (hereafter referred to as “PAB”).   Subject to the terms and conditions 
hereafter stated and based on the representations, warranties, covenants, agreements and recitals 
of the parties herein contained, the parties do hereby agree as follows: 
 

ARTICLE 1 
DEFINITIONS 

 
 1.1 Terms.  The following terms, unless elsewhere specifically defined herein, shall 
have the following meanings as set forth below. 
 

Unless otherwise provided herein, terms used herein shall have the meanings contained in 
the Second Amended and Restated Host Community Agreement as defined herein. 

 
 1.2 IGH.  “IGH” means the City of Inver Grove Heights, a Minnesota municipal 
corporation. 
 

1.3 SKB.  “SKB” means SKB Environmental, Inc., a Minnesota corporation, and its 
assigns and successors. 

 
1.4 PAB.  “PAB” means PAB Enterprises of Minnesota, Inc., a Minnesota 

corporation, and its assigns and successors. 
 
1.5 Second Amended and Restated Host Community Agreement.  “Second 

Amended and Restated Host Community Agreement” means that certain Second Amended and 
Restated Host Community Agreement among SKB Environmental, Inc., PAB Enterprises of 
Minnesota, Inc., and the City of Inver Grove Heights, dated July 9, 2007. 

 
1.6 Landfill.  “Landfill” means that certain real property located in the City Inver 

Grove Heights, Dakota County, Minnesota, generally referred to as the 117th Street Demolition 
Debris Landfill.  The Landfill is legally described on the attached Exhibit A, which is 
incorporated hereby and made a part hereof 
 

ARTICLE 2 
RECITALS 

 
 Recital No. 1. IGH, SKB and PAB are parties to the Second Amended and Restated 
Host Community Agreement.   



 
 Recital No. 2. The Second Amended and Restated Host Community Agreement 

relates to certain real property generally referred to as the 117th Street Demolition Debris 
Landfill (Landfill).   

 
   Recital No. 3. The parties hereto desire to amend Section 7.01 of the Second 
Amended and Restated Host Community Agreement. 

 
ARTICLE 3 

AMENDMENT TO SECOND AMENDED AND 
RESTATED HOST COMMUNITY AGREEMENT 

 
3.1 Amendment of Section 7.01.  The parties agree that Section 7.01 of the Second 

Amended and Restated Host Community Agreement is amended to read as follows: 
 
 7.01 Host Community Fee. The Parties acknowledge that PAB and SKB have fully 
paid the Host Community Fees under the Original HCA and under the First (1st) 
Amended and Restated HCA.   
 
In consideration for the City continuing to serve as the host community to the Landfill, in 
consideration for ongoing direct and indirect costs associated with the presence and 
operation of Rich Valley, its related solid waste management units and activities, and its 
emergency preparedness planning, and in consideration of all other matters as set forth in 
this Second (2nd) Amended And Restated HCA, PAB or SKB under this Second (2nd) 
Amended And Restated HCA shall pay the City the sum of $16,600 upon execution of 
this Second (2nd) Amended and Restated HCA and PAB or SKB shall in addition pay the 
City a Host Community Fee (HCF) of $2,010,000 by making monthly payments of 
$30,000 per month for a period of 67 consecutive months, beginning August 1, 2007, or 
on the first day of the month following the month during which PAB and SKB obtain 
approval for the horizontal expansion from the County of Dakota and from the MPCA 
and other regulatory bodies that have to issue a permit for the horizontal expansion, 
whichever date occurs last, and continuing thereafter with payment to be made on the 
first day of each month, subject to Section 7.03.  No waste shall be placed or deposited in 
the horizontal expansion area until the first monthly installment of the HCF is paid to the 
City. 
 
PAB and SKB are jointly and severally responsible for making such payments. 
 
The Parties agree that the HCF shall be the only fee charged by the City for solid waste 
uses conducted by PAB and SKB, and their affiliates and subsidiaries, except for 
customary permit fees (e.g., building permits and zoning application fees), utility use fees 
(e.g., water and sewer bills), fees incident to platting and subdivision (e.g., park 
dedication fees), real estate taxes, and special assessments for public improvements. Such 
customary fees shall be nondiscriminatory and comparable to what is charged to others 
for similar permit, utility and incidental fees. If the City shall be required by law to 
collect from SKB or PAB an abatement fee or similar landfill fee in addition to the HCF, 
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the HCF due and owing to the City shall be reduced by an amount equal to the amount of 
such required abatement fee collected by the City. The Parties acknowledge that if an 
abatement fee is imposed by law after the HCF has been paid in full, no offset will be 
available. The City agrees not to impose any abatement fee unless such fee is mandated 
by law. 
 
The Parties also agree that payment in full of the HCF shall not terminate the Parties' 
other rights and responsibilities hereunder. 
 
3.2 Remaining Provisions.  The other and remaining provisions of the Second 

Amended and Restated Host Community Agreement remain in full force and effect without 
amendment. 

 
ARTICLE 4 

MISCELLANEOUS 
 

 4.1 Binding Agreement.  The parties mutually recognize and agree that all terms and 
conditions of this recordable Addendum No. 1 shall run with the Landfill, and shall be binding upon 
the parties and the successors and assigns of the parties.   
 
 4.2 Amendment and Waiver.  The parties hereto may by mutual written agreement 
amend this Addendum No. 1 in any respect.  Any party hereto may extend the time for the 
performance of any of the obligations of another, waive any inaccuracies in representations by 
another contained in this Addendum No. 1 or in any document delivered pursuant hereto which 
inaccuracies would otherwise constitute a breach of this Addendum No. 1 , waive compliance by 
another with any of the covenants contained in this Addendum No. 1 , waive performance of any 
obligations by the other or waive the fulfillment of any condition that is precedent to the 
performance by the party so waiving of any of its obligations under this Addendum No. 1 .  Any 
agreement on the part of any party for any such amendment, extension or waiver must be in writing.  
No waiver of any of the provisions of this Addendum No. 1 shall be deemed, or shall constitute, a 
waiver of any other provisions, whether or not similar, nor shall any waiver constitute a continuing 
waiver. 
 
 4.3 Governing Law.  This Addendum No. 1 shall be governed by and construed in 
accordance with the laws of the State of Minnesota. 
 
 4.4 Counterparts.  This Addendum No. 1 may be executed in any number of 
counterparts, each of which shall be deemed an original but all of which shall constitute one and the 
same instrument. 
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IN WITNESS WHEREOF, the parties have executed this Addendum No. 1 on the day 
and year first stated above. 

 
CITY OF INVER GROVE HEIGHTS 

 
 

By:        
       George Tourville, Mayor    
     
 

ATTEST: 
             
  
              

Melissa Rheaume, Deputy City Clerk 
 

SKB ENVIRONMENTAL, INC. 
  
 
      By:        

 Richard O'Gara, President 
 
 

PAB ENTERPRISES OF MINNESOTA, INC. 
 
 

       By:        
Its President 
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 EXHIBIT A 
  

 Legal Description of Landfill 
 

 
The boundaries of the Landfill within the City of Inver Grove Heights, Dakota County, Minnesota, 
comprise the following four (4) parcels: 
 
Parcel No. 1.  That part of the Southwest Quarter of the Southeast Quarter of Section 33, 

Township 27, Range 22, Dakota County, Minnesota, lying south of 117th 
Street and lying westerly of the west right-of-way easement line of the 
Mobile Oil Corporation pipeline easement, which easement is recorded as 
Document No. 44156. 

 
Parcel No. 2.  That part of the Southeast Quarter of the Southwest Quarter of Section 33, 

Township 27, Range 22, Dakota County, Minnesota, lying south of 117th 
Street and lying easterly of the east right-of-way line of the Chicago Rock 
Island and Pacific Railroad. 

 
Parcel No. 3.  The North 500 feet of the East 1380 feet of the South Half of the Southwest 

Quarter of Section 33, Township 27, Range 22, Dakota County, Minnesota, 
lying westerly of the westerly right-of-way of the Chicago Rock Island & 
Pacific Railroad. 

 
Parcel No. 3 shall be used only for stormwater ponding 
 
Parcel No. 4.  (insert legal description of expanded area) 
 
The boundaries of the Landfill within the City of Rosemount, Dakota County, Minnesota comprise 
the following parcel: 
 

(insert legal description of Landfill in Rosemount) 
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January 23, 2008 
 
Mayor George Tourville & 
Members of the City Council 
City of Inver Grove Heights 
8150 Barbara Avenue 
Inver Grove Heights, MN 55077 
 
Re: I-State Truck Center Sign Variance Application 
 
Dear Mayor Tourville & City Council Members: 
 
On the City Council Agenda for January 28, 2008 is a pending application from I-
State Truck Center for a variance to permit I-State Truck Center (“I-State”) to 
install three wall signs on its new building, currently being built at 11152 
Courthouse Boulevard in Inver Grove Heights (IGH).  City staff opposed the 
variance, mostly on principle, and that position was adopted by the Planning 
Commission.  I-State seeks the approval of the City Council for the requested 
variances to complete an $11 million investment in this building which is bringing 
new tax dollars, and many new jobs to IGH. 
 
I-STATE TRUCK CENTER BACKGROUND 
 
I-State is headquartered in the Twin Cities and currently has four retail 
Freightliner truck operations, in Roseville, Inver Grove Heights, Billings, MT and 
Great Falls, MT.  I-State is a Freightliner truck dealer and provides new truck 
sales, parts and service and a body shop to Freightliner truck customers.   
 
Much of I-State’s customer base is transient, i.e. truckers traveling through 
Minnesota, who need repairs to their trucks.  Freightliner requires that the 
operation runs 24/7 so that customers can always find a repair location to handle 
emergency repairs.  Given the standard truck routes into and out of the Twin 
Cities, most of the truck traffic to IGH will be coming to the facility from the north. 
 

Lee A. Henderson 
(612) 746-5750 
lhenderson@hessianmckasy.com 
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I-State is currently building a 70,000 square foot building on its existing IGH site 
to replace the 14,000 square foot building currently on the site.  The new building 
is set back from the highway over 500 feet.   I-State plans to close its Roseville 
operation and substantially expand the IGH site, adding approximately 100 good 
paying jobs in IGH.  When complete the IGH building will be one of the largest, 
most modern, and technologically sophisticated Freightliner truck facilities 
between Chicago and the west coast. 
 
THE PROPERTY 
 
The property is located in an I-1 zoning district.  The I-State building is located on 
the east side of Highway 52 north of the 117th Street overpass.  Attached as 
Exhibit A is an aerial view of the general area that identifies the property and the 
surrounding area.  As a result of the topography of Highway 52, the recent 
changes to limit highway access, the recent addition of landscaping and power 
lines, this property is very difficult to see from the highway.  Attached as Exhibits 
B and C are two photographs taken from Highway 52 traveling from the north, 
heading south towards the property.  You will notice that it is almost impossible to 
see the property from the highway until you are right at the property.  Attached as 
Exhibit D is a similar photograph taken from Highway 52 heading north from the 
117th Street overpass.  Again, you can see how difficult it is to see the property.   
 
The difficult with visibility of the property is due to the reconstruction of Highway 
52, the construction of the large power lines, and the ancillary landscaping that 
went with the reconstruction.  In addition, the building is set back from the 
highway over 500 feet.  As a result, visibility to this property is difficult from the 
highway, until a driver is right near the property.  As a result of these unique 
circumstances, it is important that truck drivers be able to easily and quickly 
identify the location with appropriate signage, so that a truck can move into the 
right lane to safely exit onto 117th Street and get to the facility by the frontage 
road. 
 
THE I-STATE SIGN PROPOSAL 
 
I-State has submitted a variance request to put three signs on its new building:  
(a) an I-State Truck Center sign above the entrance to the building on the north 
side of the building; (b) an I-State Truck Center sign on the west wall of the 
building which would be the primary signage visible from Highway 52; and (c) a 
Body Shop sign on the west wall of the building which will alert drivers of the 
existence of the Body Shop (a service not currently available in IGH).  A copy of 
the sign plan as designed by Sign Art Co., a professional sign company, is 
attached as Exhibit E.   
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The entrance sign is 141 square feet, slightly larger than the 100 square foot limit 
in the ordinance.  Sign Art designed the sign to fit the size of the building and 
provide a nice entry for customers into the building.    
 
The I-State Truck Center wall sign is 350 square feet.  This sign was also 
designed by Sign Art with two purposes:  (a) to provide the necessary visibility to 
Highway 52 so that truckers driving at highway speeds would see the sign and 
have a chance to safely exit onto 117th Street to get to the facility, and (b) to fit 
proportionately onto the large wall that is facing Highway 52 (estimated to be 
approximately 44 ft high by 300 ft long). 
 
The Body Shop sign is 133 square feet, slightly larger than the 100 square foot 
limit.  Again, the purpose of the sign is to provide visibility from the highway and a 
proportional look to the building.   
 
Under the ordinance, I-State would be entitled to have 1,773 square feet of 
signage.  These signs constitute only 624 square feet of signage. 
 
THE ORDINANCE 
 
The current IGH sign ordinance for the I-1 zoning district limits sign size to 100 
square feet.  Recently IGH amended its sign ordinance in the B-3 and B-4 retail 
districts to permit signs up to 350 square feet that are located on buildings 
greater than 50,000 square feet.  It is unclear why the City did not include the I-1 
zone in its amended ordinance for buildings greater than 50,000 square feet.  
Presumably, it was because there were no buildings larger than 50,000 square 
feet contemplated in the I-1 zone at the time of the amendment.  There is no 
logical distinction for allowing 350 square foot signs in B-3 and B-4 districts, but 
not in I-1 districts. 
 
The ordinance also allows multiple signs on a wall surface as long as they are 
100 square feet in size.  Thus I-State could put many more signs on the wall 
surface than are proposed and could even theoretically break up its proposed 
sign into multiple smaller signs.  That however, would not meet I-State’s desire to 
be a good citizen of IGH nor exhibit the professionalism that I-State embodies in 
its buildings and people. 
 
SAFETY 
 
Cities often cite safety concerns as the reason why restrictive sign ordinances 
are necessary, fearing that very large signs will distract drivers and cause traffic 
accidents.  In fact, the research has actually come to the opposite conclusion.  
Study after study has concluded that appropriately sized, placed, illuminated, and 
maintained signs actually promote traffic safety.  See attached Exhibit F.    
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In this case, it is clear that a large sign will assist truck drivers in locating the I-
State facility and make a safe exit onto 117th Street.  Large trucks with trailers 
need time to change lanes and slow down.  Thus it is in the public’s interest to 
make sure that the truck drivers can see the sign for the facility as easily as 
possible to ensure that they have sufficient time to slow down, change lanes and 
exit the roadway. 
 
COMPARISON OF SIGN SIZES 
 
A person’s ability to read and comprehend signs is dependent on the size of the 
sign, its visibility, and the speed at which the person is traveling.  Studies 
demonstrate that people generally need 5 seconds to read and understand 10 
characters of text.  It takes at least 8 seconds for a person to react to a sign that 
is seen.  At 65 miles per hour (the speed limit on Highway 52) it takes 500 feet of 
travel just to read and understand a 10 character message.  It takes 763 feet of 
minimum reaction time to respond to a sign.  The size of the sign affects the 
speed at which it is understood.   Current recommendations are that sign size be 
at least 1” for each 40 feet of distance at which the sign is to seen.  The distance 
from the I-State building to the spot on Highway 52 from which it can first be seen 
is about 3,000 feet.  At that distance the appropriate sign size would be 75 
inches.  The proposed I-State sign has some letters at 77 inches and some at 45 
inches, well within those proposed guidelines.   The research with respect to sign 
size is complicated and not easily understood.  I will have some of it with me at 
the council meeting if there are additional questions in this area. 
 
Perhaps the most telling way to visualize the difference in sign sizes is to look at 
the proposed I-State signs reduced to the 100 square foot size stated in the 
ordinance.  I-State asked Sign Art to put 100 square foot signs on the west side 
of the building superimposed on a view that would replicate what a truck driver 
would see driving south from the Twin Cities on Highway 52.  That drawing is 
attached as Exhibit G.  As you can see, the wall sign for I-State Truck Center, the 
principal means of identifying the building from the Highway is not even legible 
from the highway.   
 
The proposed I-State signs are not only professionally designed to be 
appropriate for the size of the building, but have taken into consideration the 
geographic characteristics of the area and the fact that truckers will be traveling 
at high speeds looking for the I-State sign.  The proposed signs will do the best 
job of ensuring that truckers can see the sign and still have an appropriate 
opportunity to change lanes and exit at 117th Street. 
 
IMPACT ON ADJACENT PROPERTY OWNERS 
 
Since the proposed signs are mostly on the west wall of the building, they will not 
be visible to the property owners to the north and south.  In fact, there is no 
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property owner to the north, as that is vacant DNR land.  Thus the only visibility 
issues are facing Highway 52.  There is no current use on the west side of 
Highway 52; most of the property across the highway is used as a gravel pit or 
parking lot.  Thus there is no impact on adjacent property owners.   
 
In addition, there has been no response or objection to the I-State proposal from 
other landowners in the area.   
 
OTHER SIGNS IN THE AREA 
 
There are two other signs in the area that exceed the 100 square foot limit in the 
ordinance.  The Travel Stop truck stop near 117th Street has a very large banner 
sign hanging from a building next to the truck stop.  This sign is 670 square feet 
or nearly twice the size of the largest proposed sign by I-State.  There is also an 
agricultural sign for the building adjacent to the truck stop that is also very large.  
Both of these signs are just banner signs lit by large lights.  They lack the 
professionalism that will be evident in the signs proposed by I-State.  They were 
approved based on the limited visibility in the area caused by the 117th Street 
overpass.  I-State has similar visibility problems caused both by the 117th Street 
overpass and the highway characteristics from the north, as described above. 
 
ANALYSIS 
 
The Planning Commission denied the request on the basis that I-State had failed 
to show a “hardship” to permit the variance to be approved. 
 
The City staff and Planning Commission followed the variance provisions in the 
City ordinances which indicate that a variance requires consideration of four 
factors: 
 

(a) That special conditions apply to the structure or land in question 
which are peculiar to such property or immediately adjoining 
property, and do not apply generally to other land or structures in 
the district in which said land is located; 

(b) That the granting of the application will not be contrary to the intent 
of this Ordinance and the Comprehensive Plan; 

(c) That the granting of such variance is necessary as a result of a 
demonstrated undue hardship or difficulty, and will not merely serve 
as a convenience to the applicant; and 

(d) That economic considerations alone do not constitute an undue 
hardship.  

 
The planning Commission minutes reflect that the denial was based on item (c) 
that there was no demonstration of undue hardship.  The City staff also 
addressed the other criteria.  This letter will address all four criteria. 
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(a) Special Conditions.  The staff report suggested that there were no 
special conditions supporting the request for the larger signs.  As noted above, 
there are numerous special factors impacting this property.  The conclusions of 
staff that there is no “impulse traffic,” no “safety concerns” and no visibility from 
117th Street are all incorrect or inaccurate conclusions.  As we have noted above 
the business is dependent on lots of transient traffic, there are significant safety 
concerns related to large trucks seeing the facility and safety exiting from the 
highway, and the analysis of 117th Street is inapplicable to this situation.  
 

(b) Conflict with the Comprehensive Plan.  Staff acknowledges that 
there is no conflict with the Comprehensive Plan but indicates that the variance 
would be in conflict with the sign ordinance.  That is true of every single variance 
that would be granted related to the sign ordinance.  The variance by definition is 
a modification of the written terms of the sign ordinance.   More importantly, the 
city has already permitted signs of 350 square feet to be placed on buildings in 
two other zoning districts within the city that exceed 50,000 square feet.  There is 
no rational basis to distinguish between those buildings and the I-State building.  
In fact, the I-State signs will be more discreet as they are set back off the road a 
considerable distance.  In addition, the city has already permitted two much 
larger signs that being proposed, to be put up very near I-State.  The proposed 
signs are much more professional looking than the current banner signs hanging 
around the truck stop.   
 

(c) Undue Hardship.   City staff states that denial of the variance would 
“not preclude the applicant from reasonable use of their property” and that the 
variance would be a “convenience” since there was a previous variance granted 
for the existing pylon sign near the highway.  Neither of these reasons constitutes 
a legitimate analysis of undue hardship.  See the analysis below. 
 

(d) Economic Considerations.  City Staff agrees that this is not 
applicable to this request. 
 
The City Planning Commission found no hardship but did not explain the basis 
for its finding.  A look at Minnesota law suggests that both the City staff and 
Planning Commission were applying an incorrect standard to this variance 
request.  It is clear that a city’s authority to grant or deny a variance cannot 
exceed the powers granted by Minn. Stat. 462.357 subd. 6(2).  Costley v. 
Caromin House, Inc., 313 N.W.2d 21 (Minn. 1981); Rowell v. Board of 
Adjustment of the City of Moorehead, 446 N.W. 2d 917 (Minn. App. 1989) 
 
Courts have recently begun to differentiate between “use” variances and “area” 
variances.  Use variances seeking to create a different use than contemplated by 
an ordinance require a more stringent showing of hardship than area variances.  
Kismet Investors, Inc. v. County of Benton, 617 N.W. 2d 85 (Minn. App. 2000).  
The Court noted: 
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The statute, read in the context of the caselaw, supports the 
conclusion that the standard of practical difficulties was intended to 
apply to area variances and the standard of particular hardship was 
intended to apply to use variances. 

 
Id. at 90. 
 
In Rowell, supra, the Court talked about the requirements for undue hardship: 
 

The first requirement is that the property cannot be put to a 
reasonable use without the variance. This provision does not mean 
that a property owner must show the land cannot be put to any 
reasonable use without the variance… Thus, we read the first part 
of the definition of "undue hardship" as requiring a showing that the 
property owner would like to use the property in a reasonable 
manner that is prohibited by the ordinance… 

 
The statute and ordinances unfortunately provide no standard for 
determining reasonableness. Minnesota courts distinguish between 
area and use variances. An exemption from a setback requirement 
is an area variance.  Practical difficulties may justify an area 
variance… 
 

Id. at 423 (citations omitted)  
 
Finally, in Nolan v. City of Eden Prairie, 610 N.W. 2d 697, 701 (Minn. App. 2000), 
the Court noted: 
 

The undue hardship standard requires a showing that the property 
owner would like to use their property in a reasonable manner that 
is prohibited by ordinance… Rowell makes clear that the three 
statutory requirements for granting a variance under the undue 
hardship standard are (1) reasonableness, (2) unique 
circumstances and (3) essential character of the locality.   

 
A comparison of these standards demonstrates that the City staff and Planning 
Commission applied the wrong standards.   
 
First, as noted in Rowell above, the legal standard of reasonableness requires 
not that the property owner have some other use of the property available, but 
that the “property owner would like to use their property in a reasonable manner 
that is prohibited by ordinance.”   The City staff applied exactly the opposite 
standard.  They concluded that there were other reasonable uses of the property 
and therefore the application failed.  Here, I-State has been told that its proposal 
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is a quality project that appears appropriate for the property– it just does not 
meet the specific requirements of the ordinance.  Under Rowell, the admission 
that the proposal is a reasonable use of the property requires a finding that I-
State has met the first standard of reasonableness.   
 
Second, there can be no dispute that there are unique circumstances that affect 
this land.  The configuration of Highway 52, the extensive trees on the north side 
of the property, the power lines, the set back from the highway, all make this 
property difficult to see from the highway.  These limitations do not exist for 
example to the property on the west side of Highway 52 from I-State where sight 
lines are much better. 
 
Third, there is no dispute that the request would not alter the essential character 
of the locality.  This is a highly industrialized area near the oil refinery and a 
major truck stop.  The signs proposed by I-State will enhance, not degrade the 
character of the locality. 
 
Therefore, under the legal analysis required of area variances by Minnesota case 
law, I-State has clearly met the hardship requirement and the variance should be 
granted. 
 
There is an additional consideration.  Sign ordinances by their very nature intrude 
on the first amendment rights of property owners.  This is particularly true of on-
premises signs.  Although the sign ordinance in question does not seek to 
regulate content, it does seek to regulate the place and manner of I-State’s signs. 
 
It is clear that to withstand constitutional scrutiny, the city must be able to show: 
 

1. the regulation is justified by a substantial state interest 
2. the regulation directly advances the interest 
3. the regulation leaves open ample alternative avenues of 

communication for those subjected to its reach. 
 
City of Ladu v. Gilleo, 512 U.S. 43 (1994); Lorillard Tobacco Co., et al v. Reilly, 
121 S. Ct. 2404 (2001); Heffron v. International Society for Krishna 
Consciousness, 452 U.S. 640 (1981).  Moreover, the burden is on the City to 
establish the state interest and justify the challenged restriction. 
 
Public safety arguments will not satisfy a legitimate state interest.  Combined 
Communications Corp. v. City of Denver, 542 P.2d 70 (Colo. 1975); Metromedia, 
Inc. v. City of San Diego, 453 U.S. 490 (1981). 
 
Given the fact that the City has already approved a sign ordinance that allows a 
350 square foot sign in B-3 and B-4 districts for buildings in excess of 50,000 
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square feet, there is no basis on which the City could justify a substantial state 
interest in denying such a sign in an I-1 district on a building of similar size. 
 
Therefore, there are serious constitutional problems with efforts to deny I-State’s 
application for its signs. 
 
CONCLUSION 
 
I-State is completing an $11 million facility in IGH, bringing new tax dollars to the 
City, almost 100 new jobs, and substantial additional related commerce as the 
business gets settled in IGH.   
 
The proposed signs have been designed to deal with the unique circumstances 
located at this property, and to ensure that there are no public safety risks to 
motorists driving down Highway 52.   The City has already allowed multiple larger 
signs just down the street and the proposed signs would comply with a building in 
B-3 and B-4 districts.  There is no basis to deny a similar request in the I-1 
district. 
 
I-State actually believes that the best long term approach for IGH would be to 
amend the ordinance to make the I-1 requirements the same as B-3 and B-4 
districts.  In the meantime, I-State requests approval of its variance so that it can 
complete the building and open operations on time in March of 2008. 
 
Thank you for your consideration of this request. 
 
Very truly yours, 

 
Lee A. Henderson 
 
cc:  I-State Truck Center 



Exhibit A

General Layout of I-State Truck Center & Surrounding Area

I-State Truck 
Center



APPROACHING I-STATE FROM THE NORTH (At Inver Grove Trail)

Exhibit B

I-State Truck 
Center



I-State Truck 
Center

Exhibit C

APPROACHING I-STATE FROM THE NORTH (At Clark Road)



APPROACHING I-STATE FROM THE SOUTH (117th Street)

Exhibit D

I-State Truck 
Center



Exhibit E - 1

I-STATE PENDING SIGN VARIANCE REQUEST – North Side of Building



Exhibit E -2

I-STATE PENDING SIGN VARIANCE REQUEST – West Side of Building



Exhibit F



Exhibit G - 1

I-STATE SIGN ORDINANCE COMPLIANT  – North Side of Building



Exhibit G - 2

I-STATE SIGN ORDINANCE COMPLIANT  – West Side of Building
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