
  

 

INVER GROVE HEIGHTS CITY COUNCIL AGENDA 

MONDAY, JULY 11, 2011 

8150 BARBARA AVENUE 

7:30 P.M. 
 

1. CALL TO ORDER 

2. ROLL CALL 

3. PRESENTATIONS: 

4. CONSENT AGENDA – All items on the Consent Agenda are considered routine and have been made available  

  to the City Council at least two days prior to the meeting; the items will be enacted in one motion.  There will be no  

  separate discussion of these items unless a Council member or citizen so requests, in which event the item will be  

  removed from this Agenda and considered in normal sequence.       

A. Minutes – June 27, 2011 Regular Council Meeting          

B.  Resolution Approving Disbursements for Period Ending July 6, 2011       

C.  Pay Voucher No. 25 for City Project No. 2008-18, Public Safety Addition/City Hall  

Renovation Project             

D.  Change Order No. 1 for City Project No. 2011-09B, Sealcoating       

E.   Final Compensating Change Order No. 1, Final Pay Voucher No. 2, Engineer’s Final Report,  

and Resolution Accepting Work for City Project No. 2010-09C, Blaine Avenue Mill and  

Overlay               

F.   Approve 2011/2012 Collective Bargaining Agreement between the City and Law Enforcement  

Labor Services (LELS), Local 84           

G.  Approve Easement Encroachment Agreement with Cahill Investments, LLC     

H.  Resolution Accepting Proposal from Barr Engineering Co. for Engineering Services to  

Review Gerten’s Greenhouse Plan Submittal Compliance with Storm Water Model    

I. Personnel Actions             

5.  PUBLIC COMMENT – Public comment provides an opportunity for the public to address the Council on items  

 that are not on the Agenda.  Comments will be limited to three (3) minutes per person.  

6. PUBLIC HEARINGS: 

A.  CITY OF INVER GROVE HEIGHTS; Consider Proposed Spending Plan to Authorize Expenditures of  

Tax Increments from the City’s TIF District No. 4-1 pursuant to Minnesota Statutes, Sections 

469.176 Subd. 4m and a Proposed Business Subsidy Agreement pursuant to Sections  

116J.993 to 116J.995              

B.  CITY OF INVER GROVE HEIGHTS; Resolution Approving Layout No. 1 of the T.H. 52 West  

Frontage Road from 0.35 Miles South of Concord Boulevard to 0.20 Miles North of Inver  

Grove in the City of Inver Grove Heights as prepared by the Minnesota Department of  

Transportation               



7.  REGULAR AGENDA:   

COMMUNITY DEVELOPMENT: 

A. STEPHEN WEBB; Consider the following actions for property located at 10115 Cloman Path: 

i. A Conditional Use Permit to allow an amateur radio tower in excess of height  

allowed in a residential zoning district          

ii. A Variance to exceed structure height in the Critical Area Overlay District     

B.  LUTHER NISSAN KIA; Consider Resolution relating to a Conditional Use Permit Amendment  

to add a 20,000 square foot building addition and a 43,000 square foot parking lot addition  

to the existing site for the property located at 1470 50th Street       

C.  XPAND INC; Consider a Resolution for an Interim Use Permit for an agricultural building in the  

Northwest Area for property located at 1400 70th Street         

D.  CITY OF INVER GROVE HEIGHTS; Consider an Ordinance Amendment to the City Code relating to  

 Criteria for Granting a Variance            

E.  CITY OF INVER GROVE HEIGHTS; Consider an Ordinance Amendment to Change the Zoning of Two  

City Owned Parcels from A, Agricultural District and R-1B, Single Family Residential District to P,  

Institutional District.  Properties located at 8336 Babcock Trail and along the 7400 block of River  

Road.                

F. CITY OF INVER GROVE HEIGHTS; Consider a Conditional Use Permit to allow fill in excess of 1,000  

Cubic Yards in the Floodplain for property located at 4301 63rd Street       

PUBLIC WORKS: 

G.  CITY OF INVER GROVE HEIGHTS; Consider Resolution Concerning the Concord Hills  

Development               

ADMINISTRATION: 

H.  CITY OF INVER GROVE HEIGHTS; Consider Resolution Providing for the Sale of $4,610,000  

General Obligation Refunding Bonds, Series 2011A          

8.  MAYOR AND COUNCIL COMMENTS: 

9. ADJOURN 



 

 

 
 INVER GROVE HEIGHTS CITY COUNCIL MEETING  

MONDAY, JUNE 27, 2011 - 8150 BARBARA AVENUE 

CALL TO ORDER/ROLL CALL  The City Council of Inver Grove Heights met in regular session on 
Monday, June 27, 2011, in the City Council Chambers.  Mayor Tourville called the meeting to order at 7:30 
p.m. Present were Council members Madden and Piekarski Krech; City Administrator Lynch, Assistant 
City Administrator Teppen, City Attorney Kuntz, Public Works Director Thureen, Parks and  
Recreation Director Carlson, and Community Development Director Link. 

3. PRESENTATIONS:   

A. Recognize Retirement of Chief Charles Kleckner from the Inver Grove Heights Police Department  
after 30 Years of Service 

Mr. Lynch recognized Police Chief Charles Kleckner.  He explained Chief Kleckner is retiring after 30 
years of service in the City.  He stated Chuck was hired as a patrol officer in 1981, was promoted to 
sergeant in 1990, became a lieutenant in 1998, and was appointed Police Chief in 2004.  As a lieutenant 
Chuck supervised three (3) high profile murder investigations during his tenure.  In 2003 Chuck served as 
the Dakota County Drug Task Force Vice President and received the Community Peace Award in 1998 for 
his contributions towards ending domestic violence in Dakota County.  Chuck was responsible for the 
development and implementation of the Police Bike Patrol program, which is still widely popular in the City 
today.  Chuck also served as the Crime-Free Multi-Housing Coordinator, was the team leader on the Inver 
Grove Heights High Risk Entry Team, authored and obtained a cops grant to cover over-time costs to 
investigate motor vehicle thefts in conjunction with the City’s car dealerships.  Between 1985 and 1998 he 
was a fire-arms, baton use, high risk vehicle stops, and use of force instructor.  He stated Chuck has 
received countless letters of recognition and thanks from members of the community and local businesses 
including the Robert B. Lewis House, each of the Inver Grove Heights Neighborhood Crime Watch groups, 
the Inver Grove Heights Fire Department, and all of the other Dakota County law enforcement agencies.  
Mr. Lynch thanked Chuck for his friendship and professional association over the last five (5) years and  
stated he has been a tremendous asset to the City and the Police Department throughout his career.    

Chief Kleckner stated it is hard to believe 30 years have gone by so quickly and opined that it must be a 
testament to enjoying his job so much.  He thanked the Mayor and City Council for their confidence and 
support to the Police Department.  He recognized the officers and people he worked with on a daily basis 
and stated he was very proud to have worked with everyone in the department.  He introduced his family 
and thanked them for their support and patience.  He explained one of the reasons he enjoyed working in 
Inver Grove Heights is because it has always had a small town feel and he thoroughly enjoyed each of the 
positions he held in the department.  He stated he has considered it a privilege to work in the City for the  
past 30 years.   

Mayor Tourville presented a certificate to Chief Kleckner and thanked him for his service.  He declared 
Thursday, June 30th as Chief Kleckner Day in the City of Inver Grove Heights.  He stated Chuck did a 
tremendous job and stated his leadership and mentorship to the officers and employees of the department  
have left the City in good hands.   

4. CONSENT AGENDA:   

Citizen Allan Cederberg requested that Item 4A, Minutes of June 13, 2011 Regular Council Meeting, be  
removed from the Consent Agenda. 

Councilmember Piekarski Krech removed Item 4L, Adopt Trail Gap Report, and Item 4O,   
from the Consent Agenda. 

Councilmember Madden removed Item 4M, Approve VMCC/Grove Improvement Projects, from the  
Consent Agenda. 
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B. Resolution No. 11-104 Approving Disbursements for Period Ending June 22, 2011 

C. Changer Order No. 1 for City Project No. 2011-09A, Cracksealing 

D.  Agreement for 2011 Citizen-Assisted Lake Monitoring Program (CAMP) 

E. Land Alteration Permit No. C-086-11 for Steve Watrud for Part of Lot 1, Block 1 of the Gainey  
Addition 

F. Approve Contract for Geotechnical Services to Sample and Test Pond Sediments at Three Storm  
Water Facility Maintenance Locations 

G. Resolution No. 11-105 Accepting Individual Project Order No. 17C with Kimley-Horn & 
Associates, Inc. for Additional Construction Phase Services for City Project No. 2011-09D, South  
Grove Street Reconstruction – Area 6 

H. Resolution No. 11-106 Receiving Bids and Awarding Contract for the 2011 Pavement  
Management Program, City Project No. 2010-09I – Blaine Avenue (North Area) Mill and Overlay 

I. Resolution No. 11-107 Receiving Bids and Awarding Contract for the 2011 Pavement  
Management Program, City Project No. 2011-09F – 65th Street East Improvements 

J. Resolution No. 11-108 Approving Assessment Against Dakota County Tax Parcel No.  
20-36500-21-060 with Respect to City’s Local Improvement Project to Abate Failed Septic System  
on Property Owned by Steven Patrick Barry and Irene E. Barry 

K. Approve Easement Agreement with Xcel Energy for Gas Rectifier Line 

N. Proclamation Designating July as Park and Recreation Month  

P. Approve Park Naming Policy  

Q. Agreement with IGHHA for Dasher Board and Wall Panel Advertising 

R. Authorize Legal Boundary Survey of Property Owned by Lawrence Kladek for Future Trail  
Purposes 

S. Approve Access Agreement for Property Located at 4325 66th St. 

T. Personnel Actions 

Motion by Madden, second by Piekarski Krech, to approve the Consent Agenda 

Ayes: 3 
Nays: 0 Motion carried. 

A. Minutes – June 13, 2011 Regular Council Meeting 

Allan Cederberg, 1162 East 82nd Street, commented on item 6B related to the approval of the transfer of 
the liquor license for the King of Diamonds.  He stated that the transfer of the license was approved and  
questioned if the Optional 2 AM license was also approved.   

Mayor Tourville clarified that Mr. Cederberg was not disputing the accuracy of the minutes and that the  
minutes were correct.     

Mr. Kuntz stated the Council approved the transfer of the entire On-Sale Intoxicating liquor license.  He 
explained the ability to operate after 1:00 a.m. until 2:00 a.m. is regulated via a separate license issued by 
the State of Minnesota.  He noted the City is not the issuing authority of that license and is merely asked 
by the State if the City allows the sale of alcohol until 2:00 a.m.  He stated the clerk will follow up with  
more information to Mr. Cederberg. 

Motion by Madden, second by Piekarski Krech, to approve the Minutes of June 13, 2011 Regular  
Council Meeting  
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Ayes: 3 
Nays: 0 Motion carried. 

L. Adopt Trail Gap Report 

Councilmember Madden expressed concerns regarding where the money would come from in the future  
to maintain the trails. He stated when the City starts building and constructing things there should be a  
plan in place with respect to maintenance and operation costs for the future.   

Councilmember Piekarski Krech pointed out that the report is a guideline and it does not necessarily mean  
that the trails are going to be built. 

Motion by Madden, second by Piekarski Krech, to adopt the Trail Gap Report 

Ayes: 3 
Nays: 0 Motion carried. 

M. Approve VMCC/Grove Improvement Projects 

Councilmember Piekarski Krech questioned what is being ordered for furniture and what was wrong with  
the existing furniture.   

Mr. Carlson stated the tables and chairs that overlook the pool would be replaced and other, more 
comfortable furniture such as couches would be added to create a more inviting atmosphere for guests of 
the facility.  He explained that a suggestion from the audit that was done was to create a more comfortable  
atmosphere for guests and members of the facility.   

Councilmember Piekarski Krech asked how often the couches would be replaced, because they will be 
used heavily and will experience a lot of wear and tear.  She questioned what would be done with the  
current chairs.   

Mayor Tourville suggested that they may be able to be sold as excess property.   

Councilmember Piekarski Krech asked what kind of tables and chairs they are getting for this kind of  
money.   

Mr. Carlson responded that commercial grade furniture would be purchased.  He suggested that the item  
could be tabled if the Council would like more detailed information regarding the furniture specifications.   

Mr. Lynch explained staff has been putting together a comprehensive capital plan.  He stated it is all about 
the quality of life and there are policy decisions that need to be made by the Council in terms of what  
money is spent on. 

Allan Cederberg, 1162 E. 82nd Street, questioned what the costs were to hire someone to do plan the  
remodeling projects and assist with the interior design.         

Mr. Carlson stated the flooring cost is $6,300 and the furniture cost is $15,605.  He stated he did not have  
the exact figure that was spent on design assistance for the improvement projects.   

Motion by Piekarski Krech, second by Madden, to approve VMCC/Grove Improvement Projects 

Ayes: 3 
Nays: 0 Motion carried. 

O. Approve Park Maintenance Fund (Fund 444) Funding Transfer 

Councilmember Piekarski Krech stated she still disagrees with where the money is coming from and thinks  
the Council needs to have more discussion about how the City is going to fund parks and how they are  
using discretionary money.   

Mayor Tourville directed staff to put the item on a work session agenda for further discussion.    

5. PUBLIC COMMENT: None. 
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6. PUBLIC HEARINGS:  

A.  CITY OF INVER GROVE HEIGHTS; Consider Application of El Loro of Inver Grove Heights, Inc. dba  
El Loro for an On-Sale/Sunday Intoxicating Liquor License for Premises Located at 5681 Blaine Ave.  

Ms. Teppen stated the item pertains to an application for an On-Sale/Sunday intoxicating liquor license for 
El Loro Mexican restaurant.  She explained the Police Department completed the requisite background  
investigation and found no basis for denial of the request.   

Councilmember Madden asked for clarification on the address.   

Alex Gomez, applicant, clarified that the correct address was 5681 Blaine Ave. 

Councilmember Madden questioned when the restaurant would open. 

Mr. Gomez responded that he would like to be open by August 15th. 

Motion by Piekarski Krech, second by Madden, to close the public hearing.   

Ayes: 3 
Nays: 0 Motion carried. 

Motion by Piekarski Krech, second by Madden, to approve the application of El Loro of Inver Grove 
Heights, Inc. dba El Loro for an On-Sale/Sunday Intoxicating Liquor License for premises located  
at 5681 Blaine Ave. 

Ayes: 3 
Nays: 0 Motion carried. 

B.  CITY OF INVER GROVE HEIGHTS; Consider Proposed Spending Plan to Authorize Expenditures of  
Tax Increments from the City’s TIF District No. 4-1 pursuant to Minnesota Statutes, Sections 469.176  
Subd. 4m and a Proposed Business Subsidy Agreement pursuant to Sections 116J.993 to 116J.995 

Mayor Tourville informed the audience that the Council would open the public hearing and take comments, 
but they would likely not vote and table the item to the first meeting in July because two council members  
were absent.   

Mr. Lynch reviewed the location of Tax Increment Financing District 4-1, including the commercial portion 
of the Argenta Hills development.  He stated the first item to be considered by the Council is a resolution 
that would amend the TIF District 4-1 spending plan.  He noted the resolution identifies the purpose for the 
amendment as well as the goal/goals that would be achieved as a result of the amendment to the 
spending plan.  He explained in 2010 the state legislature changed the tax increment financing laws to 
allow expenditures outside tax increment financing districts and at the time public and private 
improvements were required to begin by July 1, 2011 and be completed by December 31, 2011.  He 
stated in the most recent legislative session the previously established deadlines were amended to allow 
public and private improvements to commence by July 1, 2012 with a completion deadline of December  
31, 2012.  He explained the second item to be considered by the Council is a resolution adopting a 
contract for private development between the City and IGH Investments, LLC.  He noted the City’s bond  
counsel and financial advisors would also be available to answer questions.  He explained that both items 
being considered are allowed by law and the purpose for both would mainly be the creation of jobs and a  
means to jump start the development that stalled in 2008.    

Councilmember Piekarski Krech expressed concerns that two council members were absent for 
consideration of such a critical issue.  She opined that it is very important that every council member  
receive the same information so that all five (5) members can vote on the issue in an informed manner.   

Councilmember Madden suggested that they could still take comments from the public. 

Mayor Tourville noted that every council member received the same packet of information.     

Mr. Lynch added that the council members not in attendance could watch the meeting online and would  
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also be provided with the minutes of the meeting which would contain comments from the public.   

Mayor Tourville stated the public hearing was noticed and scheduled for this meeting and if the item is  
tabled staff will ask bond counsel and the city’s financial advisors to attend the meeting on July 11th.     

Steve Apfelbacher, Ehlers & Associates, discussed how the City came to be in this situation and reviewed 
the items proposed for Council consideration.  He reiterated that the purpose of the public hearing is to 
consider a spending plan which authorizes expenditures for the tax increment financing district and to 
develop and approve a proposed business subsidy agreement.  He stated the developer approached the 
City to see if the City could help leverage construction of a major retailer in a project that was undertaken 
in 2008 and lies dormant in 2011.  He explained the City has been looking for development to occur in the 
Northwest Area to help pay for the infrastructure (through connection fees) that was constructed by the 
City.  He stated up to this point approximately $650,000 in connection fees have been assessed and will 
be paid over the next ten (10) years and the City needs to make sure that those fees continue to be paid in 
addition to the construction fees from that particular project.  He added that the proposed project would 
expand the tax base by approximately $300,000 per year in property taxes and that figure would increase 
to approximately $500,000 per year if the entire project was undertaken.  He explained the major concern 
from the developers is that they want the project to proceed now while there is still a market.  He noted if 
the developers were to wait and the market goes away there would be no assurances.  He stated  
proceeding with the proposed project could drive development within the Northwest Area.   

Mr. Apfelbacher reviewed the amendments that were adopted by the state legislature with respect to tax 
increment financing laws.  He explained that TIF District 4-1 has cash balances in the district and they 
have looked at the use of those balances over the term of the district, through 2019.  He stated based 
upon their review, there is approximately $10 million dollars worth of debt that is currently outstanding and 
in addition to that the district is also helping to pay debt that is outstanding in TIF District 2-1.  He 
explained that when factoring in and projecting current increment they felt comfortable that the City could 
continue to pay for all of the obligations that are outstanding, fund the debt that exists in TIF District  
2-1, and still have cash balances to fund requests from the developer.  He noted that the developer’s 
books were reviewed and it was agreed that a payment of $1,250,000 is necessary to support the project.  
He stated that would broken down into two different pieces, the first payment of approximately $500,000 
would be due in the fall of 2011 for various public improvements and the remaining $700,000 would be 
payable upon completion of the project.  He added that based on the deadlines set forth by the state 
legislature all of the expenditures would need to be paid by the end of next year.  He explained that it was 
recommended that a contract be developed that would minimize the risk to the City and ensure that if the 
development does not occur the City would not expend those funds.  He stated it was proposed that the 
contract require the developer to start by September 1, 2011 and if they do not start the agreement would 
be terminated.  He explained upon completion of the public improvements the City would escrow   
approximately $550,000 and would not be payable until the project has been constructed as described in 
the agreement.  He noted that the intent was to create a scenario in which the developer has to perform in 
order to have the funds expended.  He stated the potential use of the increment in the district was also 
examined and considering the existing cash balances and the future cash balances that are available 
there would be additional funds within that district to be utilized for other projects specifically within TIF 
District 4-1.  He added that surplus dollars available at the end of the term of the district would go back to 
the City and County, noting that from the school district’s perspective there is little advantage in keeping 
those dollars as they are only able to receive a small portion of any surplus under state law.  He stated 
there have been approximately 20 cities in the State that have utilized the same statute, including the 
cities of Lindstrom and Carver.  He reiterated that the law is very specific in that it is not possible for the 
City to use additional TIF dollars for public improvements, and the use of the funds must be related to a  
specific, private development and be the responsibility of the private developer.    

Steve Bubel, Kennedy and Graven, stated he acts as the City’s bond counsel and has worked very closely 
with Ehlers and Associates, the City Attorney and the City Administrator to develop and negotiate the 
proposed contract for business subsidy with the developer.  He explained the contract states exactly what 
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the developer must build.  The first is the Target facility, a 135,000 square foot store, the second involves 
additional commercial improvements of three (3) buildings totaling 15,000 square feet, and the third 
involves site improvements such as parking, landscaping, the completion of Amana Trail from T.H. 3 to 
Argenta Trail, and a pedestrian/bike trail to the north.  He stated the contract outlines specific timeframes 
for the completion of various components of the project in conjunction with the assistance the City has 
been asked to provide.  By September 1, 2011 there must be the beginning of some type of construction 
either on the site or the identified site improvements and if that does not occur the contract is terminated.  
By December 1, 2011 the developer must provide the City proof that they have spent close to $550,000 in 
some kind of construction of this project.  He stated if the first two deadlines are met, the City will place 
$549,000 in escrow with the title company and the funds will be held on the City’s behalf until the 
remainder of the deadlines established in the contract are met.  By February 15, 2012 the construction of 
the actual Target building must commence.  He noted if that does not occur the money being held in 
escrow would be returned to the City.  He explained by December 1, 2012 the entire project must be 
completed, the Target store must open for business and the developer must prove that they have created 
14 construction jobs.  If all of the deadlines are satisfactorily met the escrow money would be released and 
the additional funds of approximately $700,000 would be released.  He noted the final provision, as 
required by statute, is that after the project has been completed and the funds have been provided the 
business must remain in operation for a period of at least five (5) years.  If the business were to close at 
some point in the first five (5) years the City would be entitled to a pro-rated refund of the funds that were 
issued.  He reiterated that none of the funds will be spent until the project has been completed to the 
terms and specifications set forth in the contract as negotiated by the City.  He explained that the creation 
of at least 14 construction jobs by December 1, 2012 is a requirement of the spending law.  The business 
subsidy law requires the City to establish goals for the subsidy and in this case the actual public purpose  
is to get the abandoned project completed.  He noted that the contract also requires the developer to pay  
the City’s out of pocket costs, such as attorney and consultant fees.   

Councilmember Piekarski Krech clarified that as long as the business remains open for five years the  
developer gets to retain the money. 

Mr. Bubel responded in the affirmative. 

Mr. Lynch stated there are two letters that need to be received by the Council.     

Motion by Madden, second by Piekarski Krech, to receive letters from Progress Plus and  
Independent School District No. 199.  

Ayes: 3 
Nays: 0 Motion carried. 

Dian Piekarski, 7609 Babcock Trail, asked if the bond counsel or Ehlers and Associates know where the 
bulk of the City’s TIF dollars in district 4-1 come from in this economy and is the City in jeopardy of not 
being able to generate the revenue that has typically been generated if something were to happen.  She 
also asked if there are any other projects in the city that have stalled, defaulted, or remain incomplete and 
what liability does the City or its taxpayers have for those projects and how will that be handled.  She 
questioned if the City’s legal counsel recommended moving forward on just the word of the developer that  
Target is going to proceed with the store.  She opined that Target has not signed off on anything.   

Mayor Tourville stated the City is not doing business with Target, they are doing business with the  
developer, IGH Investments LLC.  He reiterated that the developer would not receive any of the funds if  
Target is not built and does not open.  

Ms. Piekarski expressed concerns that the proposed Target store has been downsized and opined that 
the partners that make up IGH Investments, LLC have protected themselves by creating the LLC and if the 
project was to fail the partnership may become insolvent and the City may not be able to recoup the funds 
and could end up with an empty situation.  She opined that the companies that comprise IGH Investments 
LLC could fund the project internally using the funds that were received from the sale of the land to Target.  
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She commented that the projected tax revenue from the completed project was estimated to be between  
$200,000-$300,000 annually, and it appears that the City of Inver Grove Heights would really only collect 
$75,000 annually.  She stated if that figure is correct it would take the City 16 years to break even on 
$1,250,000.  She commented that Progress Plus reported a 27% vacancy rate in retail space at the last 
EDA meeting and opined that if the project was to move forward additional retail space would be created 
with unknown tenants and money would be taken out of a TIF district that could use the money to fund its 
own retail area.  She opined that the purpose should be to reinvest TIF dollars in the district from which 
the money comes from.  She referred to page 2B and the terminology that states “assistance authorized 
expressly includes, but is not limited to assistance to IGH Investments LLC” and questioned what else it is 
open to.  She referred to page 12, item number 4, which states that the subsidy is needed to pay for 
infrastructure serving the Northwest Area.  She commented that it was her understanding from the City 
Administrator that the City was not having trouble making payments on the bonds for the extension of the 
sewer and water to the area and questioned why the City is trying to force soft development.  She opined 
that if the development cannot stand on its own and needs subsidizing to get going what are the odds that 
it will be able to survive if the economy does not improve.  She referred to page 15, Section 4.3 relating to 
the commencement of construction by September 1, 2011 and questioned what would prevent the 
developer from only constructing the smaller commercial improvements or site improvements and then 
walking away from the remainder of the development.  She referred to Article 6, Section 6.3 which states 
that the City can utilize “any funds available to the City to fund the TIF loan and may also approve, in its 
discretion, an interfund loan to apply Tax Increments toward repayment of other funds used for those 
purposes” and asked why that clause was included.  She referred to page 28, section 10.9, where it states 
that the agreement may be amended only written agreement approved by the City and the developer and 
questioned why in section 10.10 the authority for City approvals is granted to a City representative rather  
than bringing it to the City Council for approval.  She opined that the agreement is too wide open and does  
not provide enough accountability.  She stated her main concern is if someone else comes along with a 
great idea for district 4-1 the City won’t have the money to contribute because it was expended on this  
project. 

Mr. Bubel explained the spending plan was drafted to authorize this particular project, but noted that it is 
based on a law that the legislature gave the City based on the fact that it was going to be on a short-term 
basis in that there are specific deadlines that have to be met.  The plan was written to give the City 
maximum flexibility in that it authorizes the use of the money for this project and/or another project that 
meets the same criteria of the statute.  He clarified any new project that is proposed would come back to  
the City Council for approval.     

Mayor Tourville noted that any city in the State of Minnesota could use the statute in the same manner.   

Mr. Bubel stated the commencement of construction in Section 4.3 refers to specifically identified site 
improvement related to this project that must be constructed.  He noted housing is not included in the 
defined site improvements.  He clarified that if all the developer did was start construction and then walk 
away from the project, therefore not meeting the specific deadlines that are laid out in the contract,  the 
developer would not get any assistance from the City because the contract would be void. He clarified that 
the Council is also provided with flexibility in that the developer does not have rights to tax increment  
financing just the $1.25 million.  He explained the intent of the phrase pertaining to amendment of the 
contract will be clarified to eliminate any confusion on how the contract could be amended.  He noted it is 
typical to have the City Administrator sign off on small approvals rather than bring every little thing back to 
the City Council, but a contract amendment would be a significant change that would be brought back to  
the Council for approval.     

Mayor Tourville suggested that any expenditure would need to come back to the City Council for approval.   

Mr. Apfelbacher displayed a map to illustrate where the increment comes from. He explained that 4-1 has 
been very successful tax increment district from the City’s perspective.  He stated when this sort of thing is 
done, a development district is typically created and then another district is created inside the 
development district.  He identified the development district of 4-1, stating it is bound by 494 to the north, 



INVER GROVE HEIGHTS CITY COUNCIL MEETING – June 27, 2011  PAGE 8 

 

Highway 52 to the west, to the City boundaries on the east side, and along the south it is generally bound 
by 55th street.  He noted to the south there is a housing section that occurred to the south of 55th that is 
also inclusive of the district.  He explained within the district it has generally been the commercial and 
housing areas that have been developed in the district, so increment has been collected from a mix of 
uses within the district.  He stated the reason it was recommended to use increment from 4-1 and shift it to 
2-1 is because the state changed the properties that are collected as tax increment revenues for 
commercial property.  As a result the City received less tax increment revenue, making it necessary to 
shift revenue from district 4-1 to 2-1.  He stated cash flow projections included paying all of the obligations 
of TIF District 2-1, the $1.25 million proposed for this project, as well as the outstanding debt obligations in 
4-1.  He noted after reviewing all of the factors is was projected that over the life of the district 
approximately $3 million dollars would be generated additionally for use on other projects in TIF District  
4-1.  The assumption is that the existing increment would continue to be paid over the life of the district.   
He stated the City has two outstanding debt obligations in TIF District 2-1, totaling approximately $4 million  
dollars and outstanding debt obligations totaling approximately $6 million dollars in 4-1.       

Councilmember Piekarski Krech questioned if all of the projections were over the life of the district,  
through 2019.   

Mr. Apfelbacher responded in the affirmative.   

Councilmember Piekarski Krech questioned how much debt there is now and how much the City will incur  
from now until 2019 to make sure that the district is solvent.   

Mr. Apfelbacher explained at the end of 2010 the City had just under $ 3 million dollars in cash balance 
within the district and approximately $10 million is owed.  He noted where the fund balance will go would 
depend on how aggressively the City pays the debt that is existing within 2-1.  He projected that the debt 
in 2-1 could be paid, subject to Council approval, by 2014 and the City would still have $950,000 available 
for incentives in 4-1.  He noted approximately $1.5 million is collected in increment annually in district 4-1 
and just under $300,000 is collected annually in 2-1.  He explained that his main concern overall for the 
project is the fact that the City is paying the debt for the Northwest Area and in order to pay that debt in the 
future the City needs to collection connection fees.  He stated if the City does not start collection 
connection fees in approximately 3-4 years a point will be reached at which the City may have to look at 
carrying that sewer debt for quite some time.  He noted a critical mass, such as Target, is necessary for 
the development in order to provide an incentive for everything else that is planned to go around it.  He 
explained the dilemma for the developer is that Target was started and building stopped, they can’t sell the 
land because Target owns it, and they need Target to be built to get everything else going around it.  He 
reiterated that no other businesses are going to move in without knowing what is going to happen on the  
Target property.  He stated the hope is that the proposed incentive will help get the critical mass built to  
spur the rest of the development, thereby allowing the City to start collecting connection fees.        

Councilmember Piekarski Krech asked what would happen if Target is there for five years but the 
economy doesn’t pick up so there isn’t enough development around it, and Target decides to leave the  
location.     

Mr. Apfelbacher stated the developer would be better able to answer that question.     

Councilmember Piekarski Krech stated School District 199 is concerned because money is being taken 
from their TIF district to be used in another TIF district and their school district would not benefit from the  
money generated in 4-1.   

Mayor Tourville clarified that the school district would not lose money, but would not generate money  
either.   

Councilmember Piekarski Krech opined that the school district supports the project, but has concerns  
regarding the way the project is being advanced. 

Mayor Tourville clarified that the Manley housing development went broke and the City is in the midst of  
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trying to solve the issue.   

Mr. Lynch clarified that the City had no role in that development, and therefore had no risk.  He explained 
the role the City has tried to play was to work with the bank to try to find a way to acquire the property so 
the public infrastructure could be completed.  He noted there would be discussion regarding the Concord  
Hills development later in the meeting.  

Jim White, Fine & Associates, identified himself as a developer in district 4-1.  He opined that there is 
another use in that district and could also use funds to acquire eight (8) houses.  He explained they have a   
two phase project underway and the second phase involves the property on which the homes are located.  
He stated they have put over $2 million dollars into the project and could use the City’s assistance to 
acquire the remaining properties.  He noted they are in serious discussions with several developers for  
retail anchors and they are getting close because the market is starting to turn around.   

Mayor Tourville stated the City has tried to buy properties numerous times and the City would be happy to  
continue to work with them.  He suggested that Mr. White set up a meeting for further discussion.   

Jerry Lemke, 2417 E. 53rd St., stated he lives in the southeast quadrant.  He stated he agreed that the 
entire Council should be present before a decision is made.  He explained he would like to discuss the 
southeast quadrant and the transfer of money from TIF District 4-1 to the Argenta Hills and Target 
development.  He opined that someone dropped the ball on the development.  He stated his home should 
not be in the southeast quadrant because it is designated as commercial and he said the homes that are  
there are a big obstacle to further development in the district.   

Mayor Tourville reiterated that offers have been made to purchase the property.  He stated the City is not 
actively trying to buy the houses because they do not own the property and Fine and Associates indicated  
that they would like to handle the property acquisitions.     

Mr. Lemke stated the homeowners were told that there is not enough equity to pay for the houses and 
they need TIF money.  He stated the noise is going to be awful and traffic will be bad along with pollution.  
He opined that if this happens and they develop around them the property values will drop drastically.  He  
asked what the TIF transfer does for them.   

Mayor Tourville reiterated that the discussion needs to be with the developer not the city.   

Mr. Lemke opined that the City should have worked more aggressively to develop the southeast quadrant.   
He stated this issue needs to be looked at carefully.   

Aida Schaeffer, 8450 Alta Ave. E., stated the residents have been watching limited progress.  She stated 
she is concerned that the City is not making the best of its resources.  She questioned why the City should 
be investing in a project that is not interested in moving forward at this time.  She asked why the City  
should fund something for a commercial developer.  She questioned if there is a better use for the TIF  
money.  She asked if there is a requirement to use it and asked where the money goes if they don’t use it.   

Mayor Tourville stated his understanding is that if an agreement is reached, Target would agree to build.  
He reiterated that an agreement was put together that protects the City. He explained that if the money is 
not used it stays throughout the life of the district and would eventually be returned to the County and the 
City.  He explained they are looking at tax base being generated because that could be more revenue  
than leaving the TIF money in the district.     

Ellen Waters, Progress Plus, stated they provided a letter of support for the project.  She explained the 
board thought this was a good deal that provided almost no risk to the City.  She stated the retail market is 
very complex and Target is a leader in the industry and other retailers want to be near Target.  She opined 
that one cannot underestimate the message of value and this project would send a positive message.  
She commented on the retail vacancy rate and stated this is an opportunity to capture more of those 
dollars.  She indicated that studies have shown that what is vacant tends to be older and obsolete.  She  
reiterated that this would put Inver Grove Heights on the map and would attract other businesses.   
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Mr. Cederberg opined that the Council should not do anything unless they see a contract from Target.  He 
stated there is no workforce housing to support this development.  He questioned if a credit report was 
supplied by the developer.  He asked if the people in district 4-1 were informed of the hearing and the 
intent to use TIF money for this purpose.  He also asked where the developer gets the money to pay for  
the buildings while he is building.   

Mr. Lynch responded that they have a balanced budget that is not dependent on the TIF district.   

Mr. Cederberg opined that the City needs to go to Target and find out what they are doing.   

Greg Munson, IGH Investment LLC, clarified that the primary purpose of creating the LLC was to combine 
two different companies that came together to form a partnership.  He stated the City is not moving 
forward on just the word of the developer, they have a contract in place and the City will not expend 
money until the development is actually built.  He explained that they get the money to pay for the 
improvements because they have the money set aside from the original contract.  He indicated that they 
have had private discussions with Target and have come up with different ideas to provide Target with an 
incentive to move forward now.  He reiterated that they do not expect money from the City unless they  
deliver results.   

Marley Danner, 8314 Delaney Circle, asked if the new housing development was tax increment financing.   

Mayor Tourville responded in the negative.   

Mr. Danner asked if more homes would be built.  He stated he is not opposed to the development, he has  
an issue with tax increment financing housing.   

Mayor Tourville noted it has to be workforce housing in order to qualify for tax increment financing.   

Ms. Piekarski asked the Council to look at the questions about the Argenta Hills project.  She asked for  
clarification regarding the estimated tax dollars the City will get.   

Mr. Lynch explained all of the planned development is not taken into consideration.  It only includes what  
will be generated from the Target development and the smaller tenants totaling 30,000 square feet.   

Ms. Piekarski clarified that the TIF money would be used to fund this portion of the project, not all of the  
planned development.     

Mr. Apfelbacher explained that the $1.25 million dollar figure is tax increment revenue from all of the taxing  
jurisdictions.   

Mayor Tourville stated they would keep the public hearing open and continue on July 11, 2011.   

Motion by Piekarski Krech, second by Madden, to continue public hearing to July 11, 2011 at 7:30  
p.m. 

Ayes: 3 
Nays: 0 Motion carried. 

Mayor Tourville called for a five minute recess.   

7. REGULAR AGENDA: 

COMMUNITY DEVELOPMENT: 

A. IGH INVESTMENTS, LLC (ARGENTA HILLS 3rd ADDITION); Consider Resolution relating to a Final 
Plat, Final PUD Development Plan and Development Contract with related documents for the plat of  
Argenta Hills 3rd Addition 

Mr. Link stated the request is for a ten (10) lot single-family residential plat located on the west side of 
Robert Street, just north of 80th Street.  He noted this is the second stage of a residential development that 
includes several additional stages.  He explained most of the grading has been done for the property as 
part of the first phase of the development, and the conditions of the preliminary plat were all met except for 
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a right turn lane on Robert Street (T.H. 3).  He stated the developer has been working with Mn/DOT since 
last fall regarding the turn lane and noted there has been progress in the process.  Planning staff and the 
Planning Commission recommended that the plat be approved with the condition that the plat not be filed, 
and building permits not be issued until Mn/DOT approves the design of the right turn lane.  He noted 
certificates of occupancy would not be issued until construction of the right turn lane began.  He stated 
Tom Kaldunski contacted Mn/DOT for an update on the permit and the developer proposed several  
alternatives for consideration in the event of a state government shutdown.   

Mr. Kaldunski said they received a letter today from Mn/DOT giving three conditions that have to be met.  
One of the concerns Mn/DOT had was commercial traffic and the developer suggested looking at  
alternative ways to bring commercial traffic out.   

Jacob Vick, IGH Investments, said it is their intent to build the turn lane.  He discussed the government 
shutdown and explained they could find a temporary construction access and suggested adding a  
condition.   

Mr. Link reiterated that the concept sounds reasonable.   

Mr. Kuntz stated they condition number 3 could be amended to read until someone approves an alternate  
access off of Highway 3 to relieve the commercial vehicle traffic.   

Councilmember Piekarski Krech questioned why they can’t use Amana Trail.   

Mr. Link indicated that there are still a few questions that need to be answered regarding jurisdiction and  
alignment.   

Mr. Kuntz stated they would like to hear from the developer if they pull a building permit with a temporary  
access but don’t have the turn lane done they are taking that risk.   

Mr. Vick acknowledged that is a risk they are taking.   

Mayor Tourville stated they need to figure out language.  

Mr. Kuntz stated the condition would state, “or until such time the temporary access for commercial 
vehicles is constructed after being approved by the City’s Engineering and Planning department and such  
jurisdictions that have authority over the feeder road”.   

Mr. Kaldunski reviewed the schedule and stated they are looking at late August or early September to start  
construction of the turn lane.   

Motion by Piekarski Krech, second by Madden, to adopt Resolution No. 11-109 relating to a Final 
Plat, Final PUD Development Plan and Development Contract with related documents for the plat  
of Argenta Hills 3rd Addition 

Ayes: 3 
Nays: 0  Motion carried. 

B. STEPHEN WEBB; Consider the following actions for property located at 10115 Cloman Path: 

i) A Conditional Use Permit to allow an amateur radio tower in excess of  
height allowed in a residential zoning district 

ii) A Variance to exceed structure height in the Critical Area Overlay District 

Mr. Link explained the approval of a Conditional Use Permit requires four (4) votes.  He stated with only 
three Council members present, no action could be taken on the item.  He stated the Planning 
Commission recommended approval with some flexibility as to the final location of the tower.  He noted 
prior to the Council meeting an issue was raised by a neighbor with respect to the proposed location of the 
tower.  He stated staff would utilize the additional time to meet determine what alternatives there are for  
the exact location on the property.   
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Mayor Tourville stated the applicant needs to work with staff and the neighbor regarding where the tower  
should go.   

Stephen Webb, 10115 Cloman Path, stated it is difficult to understand where the tower needs to go if 
someone has never seen the property.  He explained there are a number of topographical issues that 
need to be considered.  He noted the proposed location is the only flat area on the property that is high  
enough to accommodate the height requirements.   

Bill Kostner, 10145 Cloman Path, stated if the tower was placed on the north side it would not cause any  
visual problems with his property.  He opined that he does not want a sixty foot tower next to his property. 

Motion by Piekarski Krech, second by Madden, to table item to July 11, 2011 

Ayes: 3 
Nays: 0  Motion carried. 

C.  LUTHER NISSAN KIA; Consider Resolution relating to a Conditional Use Permit Amendment to add a  
20,000 Square Foot Building Addition and a 43,000 Square Foot Parking Lot Addition to the Existing  
Site for the Property Located at 1470 50th Street 

Mayor Tourville stated the applicant requested that the item be tabled to the July 11th meeting. 

Motion by Madden, second by Piekarski Krech, to table item to July 11, 2011 

Ayes: 3 
Nays: 0 Motion carried.   

D.  KAY DICKISON; Consider the following actions for property located at 7521 River Road: 

i) A Variance from the bluffline setback to construct a 160 square foot structure in the  
bluffline whereas 40 feet is required 

ii) A Variance from the front yard setback for an accessory structure to be located 20  
feet from the front property line 

Mr. Link explained this request was brought in front of the City Council last fall and the applicant requested 
the item be tabled until such time that the variance criteria was changed.  He stated the request has since 
been modified as the applicant is no longer requesting a variance related to the number of accessory 
buildings.  The current request is related to setback variances to construct an accessory building on the 
property abutting the river.  He explained the request was reviewed against the new variance criteria and 
the two setback variances would be in accord with the general intent and purpose of the city code, 
consistent with the comprehensive plan, and there are practical difficulties in complying with official 
control.  He noted the property is unique in that it is one tax parcel divided by road and railroad right-of-
way, limiting the buildable area adjacent to the river.  He stated the surrounding properties would not be 
negatively impacted and the location of the accessory structure would be located in an area that would 
have a minimal impact to the bluffline and right-of-way setback.  He added that properties to the north and 
south of the parcel have homes located at about the same setback as the proposed accessory building.     
He noted the accessory building would not have any utilities.  He stated both Planning staff and the  
Planning Commission recommended approval of the request. 

Motion by Madden, second by Piekarski Krech, to adopt Resolution No. 11-110 approving a 
Variance from the Bluffline Setback to Construct a 160 Square Foot Structure in the Bluffline 
whereas 40 feet is required and a Variance from the Front Yard Setback for an Accessory Structure  
to be located 20 Feet from the Front Property Line 

Ayes: 3 
Nays: 0 Motion carried. 
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PUBLIC WORKS: 

E.  CITY OF INVER GROVE HEIGHTS; Adopt Resolution Authorizing City to send Default Notification  
Letter on Concord Hills Development with a 60-Day Cure Timeframe 

Mr. Kaldunski explained the City and the Danner Family Partnership entered into a Development   
Agreement for the development of Concord Hills in 2006 and the original agreement required completion 
of the developer-installed improvements by October 15, 2009.  He stated in the fall of 2009 an amendment 
to the Development Agreement was entered into which extended the completion date to July 15, 2010.  
He noted that a number of conditions were included with the extension as recommended by the City 
Engineer.  In July of 2010, the City received another request for an extension from the developer and the 
Council approved the request, thereby extending the completion date to July 15, 2011 with the final wear 
course to be placed by June 30, 2011.  He explained after numerous letters to the developer prompting 
completion of the project, the City received another extension request for the period of two years.  He 
stated the current letter of credit will expire on April 17, 2012 and the developer cited the slow housing 
market as reason for the housing inactivity in the development.  He noted the developer has completed 
some of the improvements as required by the extension amendment, but many improvements (67 items) 
remain incomplete.  He stated the project was reviewed by the City Engineer, Director of Public Works and 
the City Attorney and a resolution authorizing the issuance of a Default Notice as per the Development 
Agreement was prepared.  He noted the Development Agreement provides the developer with 30 days to 
comply with the requirements of the Agreement.  He explained if the developer does not cover the defaults 
in the allotted timeframe, staff will report back to the City Council prior to any action being taken to draw 
against the letter of credit.  He stated staff recommended moving forward with the default notification  
letter in an effort to get the project completed.   

Marley Danner, 8314 Delaney Circle, stated he would like to see the punch list of items yet to be 
completed.  He explained all of the plans and as-builts were submitted to the City for review.  He opined 
that one lift of blacktop still needs to be completed and expressed concern with laying it prior to the 
development being finished because the truck traffic that will travel in and out of the development will 
damage the road.   He referenced other projects in the City that are not finished and commented that it is  
a reflection of the current state of the housing market.   

Mayor Tourville stated there are more items to be completed than just one lift of blacktop, identifying items  
such as erosion control and inoperable street lights.  He suggested that staff and Mr. Danner meet within  
the next two weeks to review the punch list of outstanding items and come back to the Council with a  
status update.     

Mr. Kaldunski reiterated that staff is trying to get the developer to complete the work in a timely fashion.   
He noted that even if the default notice was sent the developer would have a 30-day cure period.       

Mayor Tourville asked Mr. Kaldunski to meet with Mr. Danner on-site to review the punch list and figure  
out a solution.   

Councilmember Madden asked Mr. Danner if some of the more pressing items, such as erosion control,  
could be dealt with in a timely fashion to avoid further problems. 

Mr. Danner responded in the affirmative.   

Mayor Tourville questioned if the June 30th date should be extended. 

Mr. Kuntz indicated that the June 30th date should not be extended as the item will be addressed on July  
11th. 

Motion by Piekarski Krech, second by Madden, to table item to July 11, 2011 

Ayes: 3 
Nays: 0 Motion carried.  
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ADMINISTRATION: 

F.  CITY OF INVER GROVE HEIGHTS; Change Order No. 24 for City Project No. 2008-18, Public Safety  
Addition/City Hall Renovation  

Ms. Teppen stated the change order was comprised of 14 items totaling $26,530.  She noted the revised  
contract total was $12,038,871.10 and the project contingency balance was $49,919.90.      

Motion by Madden, second by Piekarski Krech, to approve Change Order No. 24 in the amount of  
$26,530 for City Project No. 2008-18, Public Safety Addition/City Hall Renovation 

Ayes: 3 
Nays: 0 Motion carried. 

G.  CITY OF INVER GROVE HEIGHTS; Consider Recommendation to Appoint Lt. Larry Stanger as  
Interim Police Chief 

Mayor Tourville referred to the memo provided by Mr. Lynch which suggested an interim appointment for a 
six month period.  He stated at the conclusion of six months the City Administrator would provide a  
recommendation for the position going forward.   

Mr. Lynch noted the City will not backfill the vacant Lieutenant position until a determination is made 
regarding the Chief’s position.  He stated over the course of the six-month period he will seek feedback 
from the Council, officers in the department, and the public to formulate his recommendation for the  
position.    

Motion by Piekarski Krech, second by Madden, to appoint Lt. Larry Stanger as Interim Police Chief 

Ayes: 3 
Nays: 0 Motion carried.   

8.  MAYOR & COUNCIL COMMENTS:  

9.  ADJOURN: Motion by Piekarski Krech, second by Madden, to adjourn.  The meeting was adjourned by  
a unanimous vote at 11:15 p.m. 



AGENDA ITEM _____4B_____ 
 
 
CITY OF INVER GROVE HEIGHTS    REQUEST FOR COUNCIL ACTION 
 

 
 
Meeting Date: July 11, 2011  Fiscal/FTE Impact: 

Item Type: Consent  None 

Contact: Cathy Shea   651-450-2521 X Amount included in current budget 

Prepared by: Cathy Shea Asst. Finance Director  Budget amendment requested 

Reviewed by: N/A  FTE included in current complement 

   New FTE requested – N/A 

   Other 

 
PURPOSE/ACTION REQUESTED 

 
Approve the attached resolution approving disbursements for the period of June 23, 2011 to 
July 6, 2011. 
 
 
SUMMARY                         
 
Shown below is a listing of the disbursements for the various funds for the period ending  
July 6, 2011.  The detail of these disbursements is attached to this memo. 
 
 

General & Special Revenue $93,941.17

Debt Service & Capital Projects 18,373.96

Enterprise & Internal Service 39,149.25

Escrows 4,230.40

Grand Total for All Funds $155,694.78

 
 
 
If you have any questions about any of the disbursements on the list, please call Shannon 
Battles, Accountant at 651-450-2488 or Cathy Shea, Asst. Finance Director at 651-450-2521.  
 
Attached to this summary for your action is a resolution approving the disbursements for the 
period June 23, 2011 to July 6, 2011 and the listing of disbursements requested for approval. 
 



                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          
 
 
 
 
 

DAKOTA COUNTY, MINNESOTA 
 

RESOLUTION NO. _____ 
 

RESOLUTION APPROVING DISBURSEMENTS FOR THE 
PERIOD ENDING JULY 6, 2011 

 
 WHEREAS, a list of disbursements for the period ending July 6, 2011 was 
presented to the City Council for approval; 
 
               NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF INVER 
GROVE HEIGHTS:  that payment of the list of disbursements of the following funds is 
approved: 
 

 

General & Special Revenue $93,941.17

Debt Service & Capital Projects 18,373.96

Enterprise & Internal Service 39,149.25

Escrows 4,230.40

Grand Total for All Funds $155,694.78

 
 
 
 Adopted by the City Council of Inver Grove Heights this 11th day of July, 2011. 
 
Ayes: 
                              
Nays:         

___________________________ 
        George Tourville, Mayor 
 
ATTEST: 
 
_____________________________ 
Melissa Rheaume, Deputy City Clerk 

 
 
 





























AGENDA ITEM Lj U 
CITY OF INVER GIROVE HEIGHTS REQUEST FOR COUNCIL ACTION 

Consider Pay Voucher No. 25 for City Project No. 2008-18 - Public Safety Addition/City Hall 
Renovation 

Meeting Date: July 11, 2011 
Item Type: Consent 
Contact: Jenelle Teppen, Asst City Admin 0 
Prepared by: v 
Reviewed by: 

Fiscal/FTE Impact: 
None 
Amount included in current budget 
Budget amendment requested 
FTE included in current complement 
New FTE requested - N/A 

Xl Other: Project Fund 

PURPOSE/ACTION REQUESTED Consider Pay Voucher No. 25 for City Project No. 2008-18 ­
Public Safety Addition/City Hall Renovation. 

SUMMARY The contract was awarded in an amount of $11,501,900 to Shaw Lundquist Associates 
on April 27, 2009 for the project identified above. It has been subsequently amended with 24 change 
orders for a total contract amount now of $12,038,871.10. 

The contractor has completed the work through June 30, 2011 in accordance with the contract plans 
and specifications. 

A 5% retainage on work will be maintained until the project is completed. 

Staff recommends approval of Pay Voucher No. 25 in the amount of $151,593.02 to Shaw Lundquist 
Associates for work on City Project No. 2008-18 - Public Safety Addition/City Hall Renovation. 

Attachment: Pay Voucher No. 25 



CITY OF INVER GROVE HEIGHTS 
CONSTRUCTION PAYMENT VOUCHER 

ESTIMATE NO: 25 (twenty-five) 
DATE: July 11, 2011 
PERIOD ENDING: June 30, 2011 
CONTRACT: Public Safety Addition City Hall Renovation 
PROJECT NO: 2008-18 - Public Safety Addition/City Hall Renovation 

TO: Shaw Lundquist Associates 
2757 West Service Road 
Saint Paul, MN 55121 

Original Contract Amount $11,501,900 

Total Addition . .$536,971.10 

Total Deduction . . $0.00 

Total Contract Amount . .$12,038,871.10 

Total Value of Work to Date . . $11,660,800.00 

Less Retained (5%) . . ..... $282,140.45 

Less Previous Payment . . .$11,227,066.53 

Total Approved for Payment this Voucher . . $151,593.02 

Total Payments including this Voucher . $11,378,659.55 

Approvals: 

Pursuant to field observation, and approval by the Architect and Owner's Representative, I hereby 
recommend for payment the above stated amount for work performed through April 30, 2011. 

Signed by: July 11,2011 

Signed by: 
Shaw Lundquist Associates Date 

Signed by: 
George Tourville, Mayor 

July 11, 2011 

!~-' 



APPLICATION AND CERTIFICATION FOR PAYMENT AlA DOCUMENT C702 PAGE ONE OF 11 PAGES 

TO OWNER:	 City 01' Inver Grove Heights PROJECT: Public Surct)' Additioll 

8150 Barbo.ra Avenue und City Hull Remudel 

Inver Grove HelglHS, MN 55077 H150 nurbura /\ I'C. 

Inl'cr Grol'c Hts, i"\N 

FROM CONTRACTOR: VIA ARCHlTECT: BKV Group. Inc. 

Shaw-Lundquist Associates. 1m:. 100N77I 222 North Second Street 

Remillo: SDS 12-0699 Box 86 Minneapolis, MN 55:101 
Minneapolis, MN 55-186 

CONTRACT FOR: Gerneral Conslructlon 

APPLICATION NO: 30 Distribulion 10: 

c=JOWNER 

APPLICATION DATE: June 27. 2011 [::=J ARCHlTEcr 
PERlOD TO: June 30, 2011 c::=:JCONTRACTOR 

CJ 
c:=J 

PROJECT NOS: #1643.01 

CONTRACT DATE: May 19.2009 

CONTRACTOR'S APPLICATION FOR PAYMENT 
Applicallon IS made for raymcnt, as shown IJclol\', In connCCllon I\'lth thc Contracl. 
Conllnuatlon Shect. AlA Documcllt G703. IS attachcd. 

i	 ORIGINAL CONTRACT SUM :) 1J.501.900 00 
$ ----"..:..:.::5.:;.36o-'.~97""1,....7-:1O~2. Nct change by Changc Orucrs 

3. CONTRACT SUM TO DATE (Line 1 :!: 2) $ 12.038.871.10 
'I. TOTAL COMPLETED & STORED TO $ --;1-71":',6760;;:'.~80;:';0~0;;-;0~ 

DATE (COIUllill G 011 G703) 
5. RETAINAGE: 

a.	 % of COIl1Dlcied WOrl; :i; 282.1 ~0.~5
 
(Column Ion G703) ------=:..:..:.;.;..;..:..:.....:..:...
 

b. % uf Storcd M:Hcflal $	 000 
(COiUJnll FUll G703)
 
Total Relalnagc (Lines 5a + 5b or
 

Total in COlumn I 01" G703) 
6.	 TOTAL E,\RNED LESS RETAINAGE 

(Line:l Less Line 5Tolal) 
7.	 LESS PREVIOUS CERTIFICATES FOR 

PA YMENT [Line 6 from pflor Certificatc) :$ 11.2:17.066.53 
$ ---1'"'5:-::1-,5="1)'"'3'"".("')2,.­S. CURRENT PA YMENT DUE 

9.	 BALANCE TO FINISH. INCLUDING RETAINAGE $ 660,211.55 
(Linc 3 less Linc 6) 

The underSigned Contractor certilies lhalLO the best of the Contractor's ~noll'ledge, 

Inrorm~llon and bclief the Work covcred by this ApplicaLJon for Payment has lJeen 
COlllplcled in accord~ncc II'llh lhe Contracl Documcnts. that all amounts have becn raid by 
Ihc Contr:1CtOr for Wor~ for which prevIOus Certificates for P~ymcnt were Issued and 
p~yments recclvcd from thc Owncr. anti thm current payment shown hcrem IS nowtluc. 

By:	 Date: Jut 6,2011 
---Z::::7=t-~O~y;[1'ffi:;s;:l/~r:;;eS;si'dd~enn;I-----;::~.;~;;::;;:;;;D~EB~O~R~A~H~L=.~B~o7L~ES~-'r 

Slale of: MinncS0r&al County Notary Public 
Subscribcd and Sl\' r 1 iO l(cfgtp mC?!:JJJ/..6Ih day of Ju StBte of Minnesota 
Notary PubliC: :ut--t'\..-. My CommisSion ExpIres 
My ComnllSSIOI1 cxpires:	 L..:::~~ __..;J;;.;Q~n;u.;;;o~r.:.Y,.;3;.1;.:.:..2;..O..1_5_-lY"3 ( /'( 
ARCHITECT'S CERTIFICATE FOR PAYMENT 
In accordance wilh Ihc Contract Documents. based on on-slle obscrvallons and the uata
 
comprISIng thc applieallon. thc Architect certifies to the Owner that to the Dest of the
 
Architcct's knol\'lcdgc, Informallon and belicf the Wor~ has progressed as Indicatea.
 

Ihe quality of tllC Work IS In accordancc with the Conu'act Documents, and the Contractor
 
IS cntitlc(J 10 payment of thc AMOUNT CERTIFIED.
 

AMOUNT CERTIFIED .$
 

CHANGE ORDER SUMMARY 
TOIal ch'lllges approveu 
lllllrcvlOUs months Dy Owncr 

ADDITIONS 

:$517,5~9.10 

. DEDUCTIONS­ ... (tllloch ';.\'1j/"i,iiIJ·oij' if wi/aI/iII ce'"ifieirdij!ers frOIll Iile (111/0'1//1 opplied. Illt//Ol /1/1 fiSl/res Oil Ihis 
tlpplicllllOII olld oiillie COIIIIIII/III/OII Sheel 11,m ore CI/ollged 10 cOllforlll "'lIh Ihe 011101/111 cCfliJied.) 
ARCHITECT 

Total approvetl this Month :$26,53000 ($7.108.00) By: Datc: 

TOTALS 

NET CHANGES by Change Ordcr 

$5~~.0791 0 

$536.971 '0 

($7.IOS.00) This Certificale IS flOI negotiable. The AMOUNT CERTIFIED IS payable only to the 
COntraClor namcd hercln. Issuance. payment and acceptance of payment are without 
preJudicc to any fights of thc OWller or Contractor under this COntfaCI. 

ALA OOCuMENT (;702 APPLICATION ANO CERTIFICATION FOR PAYMENT \992 EDITiON AIAQ9· '" 1992	 THE AMERICAN INSTITI/TE OF ARCHITECTS. 1735 NEW YORK AVE.• N.W.. WASHINGTON. OC 20006·5292 

Users may obtain validation of this document by requesting a completed AlA Document D401 - Certification of Document's Authenticity from the Licensee. 

























AGENDA ITEM ____________ 
 
 
CITY OF INVER GROVE HEIGHTS    REQUEST FOR COUNCIL ACTION 
 
 
CONSIDER APPROVAL OF THE 2011/2012 COLLECTIVE BARGAINING AGREEMENT 
BETWEEN THE CITY OF INVER GROVE HEIGHTS AND LAW ENFORCEMENT LABOR 
SERVICES (LELS), LOCAL 84 
 
Meeting Date: July 11, 2011  Fiscal/FTE Impact: 
Item Type: Consent  None 
Contact: JTeppen, Asst. City Admin.  Amount included in current budget 
Prepared by:   Budget amendment requested 
Reviewed by:   FTE included in current complement 
   New FTE requested – N/A 
  x Other 
 
PURPOSE/ACTION REQUESTED Consider approval of the proposed 2011/2012 labor 
agreement between the City of Inver Grove Heights and LELS, Local 84 effective January 1, 
2011, through December 31, 2012.   
 
SUMMARY The City of Inver Grove Heights maintains a labor agreement with LELS, Local 
84 which represents the City’s Police Officers.  When reviewing conditions of employment and 
economic feasibility, the City compares wages, and benefits to those of similar communities.  
 
The City and LELS, Local 84 were able to reach agreement on the terms and conditions of this 
agreement through negotiations and an across the board increase of 1% in 2011 and 1% in 
2012 were agreed to.  The City also agreed to a one-time lump sum payment of $250 to each 
employee in the bargaining unit to help offset the increase in health insurance premiums in 
2012. 
 
There were additional provisions proposed by both parties where we did not reach agreement.  
This agreement represents an equitable conclusion of bargaining to meet the needs of both 
parties.   The Police Officer group voted to ratify the proposed agreement on Thursday, June 
23rd.  
 
Staff proposes that the funds for the 2011 wages come from contingency which has a balance 
of $145,000; the 2012 wage increase will be calculated into the 2012 budget. 
 
 



































  
 

AGENDA ITEM ____________ 
 
 
CITY OF INVER GROVE HEIGHTS    REQUEST FOR COUNCIL ACTION 
 

 
PERSONNEL ACTIONS 
 
Meeting Date: July 11, 2011  Fiscal/FTE Impact: 

Item Type: Consent  None 

Contact: Jenelle Teppen, Asst. City Admin X Amount included in current budget 

Prepared by: Amy Brinkman, H.R. Coordinator  Budget amendment requested 

Reviewed by: n/a  FTE included in current complement 

   New FTE requested – N/A 

   Other 

 
PURPOSE/ACTION REQUESTED Staff requests that the Council approve the personnel 
actions listed below: 
 
Please confirm the seasonal/temporary employment of:   Ellen Ryan 
 
  



 
 

 
 

CITY OF INVER GROVE HEIGHTS 
 

MEMORANDUM 

 

TO:  Mayor & City Council 
 
FROM:  Joe Lynch, City Administrator 
 

SUBJECT: TIF Spending Plan and Contract for Private Development 
 

DATE:             June 30, 2011 

 
Background: 
On June 27th the Council held a Public Hearing on the proposal to amend the TIF 
Spending Plan for TIF District 4-1 and a Contract for Private Development with 
IGH Investments, LLC.  Council heard from Steve Apfelbacher of Ehlers & 
Associates and Steve Bubul, Bond Counsel, of Kennedy & Graven on both of the 
above mentioned items.  In order to assist with the completion of the public 
process, I would like to summarize the salient point made during the presentation 
and discussion that took place that night.  Council tabled any action until your 
meeting on July 11th and left the Public portion of the meeting open so it could 
take any additional comment or testimony. 
 

 State Law allows the City to consider using funds from one TIF District in 
another area for economic development and job creation 

 Argenta Hills Development is not in bankruptcy, is not behind on any taxes 
or assessment payment and is not in foreclosure 

 TIF District 4-1 has a fund balance of approximately $3 million and with 
the use of the proposed amount, $1.25 million,  it will  have a fund balance 
of $1.2 million at the end of the year with all debt service payments being 
made 

 The use of the funds would be in the form of a forgivable loan to IGH 
Investments, LLC 

 Private improvements would have to be completed by a date certain and 
proof of payment for those improvements, in an amount up to $549,000, 
would be made by IGH Investments, LLC for payment by the City to an 
escrow account that would not be available to them until or unless a 
Target Store opened by December 1, 2012 

 An amount of $701,000 would be made into an escrow account upon 
proof of construction of a Target store by Feb 15, 2012 and held there until 
the store opens by December 1, 2012 

 If IGH Investments, LLC fails to make the private improvements or provide 
proof of payment and/or the Target store fails to start construction by the 



date specified or fails to open by the date specified, the escrow funds are 
returned to the City 

 The Target store must remain open for business, as defined in the C.P.D., 
for five (5) years and if it does not IGH Investments, LLC must repay the 
City a prorated amount of the total ($1.25 million) based on the number of 
months remaining compared to the original 60 months. 

 A clarification needs to be made on the numbers that were discussed 
about what share of the $1.25 million in T.I.F.  is from the City compared 
to the amount of taxes, city share only, that would be generated by the 
new development – Of the new taxes generated from the Argenta Hills 
Development, approximately 28% is from the City tax rate.  This means 
that of the $488,000 amount generated, $77,000 would be for the City of 
IGH.  This compares to the City’s share of $543,500 of the $1.25 million of 
the TIF from District 4-1.  This means there would be a payback of seven 
(7) years as opposed to the sixteen (16) years that were mentioned 

 The decision to move forward with adoption of the enclosed Resolution 
Amending the TIF Spending Plan and Resolution adopting the Contract for 
Private Development takes a simple majority of the Council 

 
Recommendation: 
I recommend approval of the Resolution adopting the Amendment to the TIF 
Spending Plan for TIF District 4-1 and adoption of the Resolution approving the 
Contract for Private Development with IGH Investments, LLC. 
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Memo 
 

To: Inver Grove Heights Mayor and Councilmembers 

Joe Lynch, City Administrator 
 

From: Steve Apfelbacher, Financial Advisor 

Jessica Cook, Financial Advisor 
 

Date: May 19, 2011 

Subject: TIF District 4-1 Spending Plan and Business Subsidy Agreement – Call for Public Hearing 

  

 
The purpose of this memo is to summarize the proposed terms of a Contract for Private Development (the 

“Contract”) between IGH Investment, LLC (the “Developer”) and the City of Inver Grove Heights. The 

agreement was drafted by the Kennedy and Graven, the City’s bond counsel, and has been reviewed by the 

City Attorney. 

Generally, the proposed Contract calls for the Developer to construct a 135,000 square foot Target Store 

and 15,000 square feet of “Main Street” and be open for business by December 1, 2012. The City will assist 

the project with a forgivable loan of up to $1,250,000. 

The following chart sets forth the time frames spelled out in the Contract.  These terms were established to 

reduce risk for the City and ensure the project is completed in a timely fashion. The Developer will only 

receive assistance if the project is completed by December 1, 2012 and achieves certain benchmarks along 

the way. 

Date Developer Action City Action Recourse  

By 

September 1,  

2011 

Developer commences 

construction of public 

improvements. 

City signs Certificate of 

Commencement. 

Contract is terminated if 

construction does not start by 

September 1, 2011. 

Estimated 

Fall, 2011 

Developer proves it has 

spent $549,000 in 

public improvement 

costs and requests 

reimbursement. 

City places up to 

$549,000 from TIF 4-1 

into an escrow held by a 

title company.  

Developer may not 

receive the escrowed 

funds until project is 

completed. 

The escrow is returned to City 

if conditions for release of 

escrow are not met by 

December 1, 2012. 

By February 

15, 2012 

Construction on Target 

building commences. 

Verify construction 

progress. 

If Target construction has not 

begun by Feb. 15, 2012 the 

Contract is terminated and 

escrowed funds are returned 

to City. 

By December Target and other retail City disburses second If not completed and open for 

 



 

2 
388229v2 SJB NV125-40 

1, 2012 is completed and Target 

is open for business; 

and Developer certifies 

creation of construction 

jobs. 

installment of up to 

$701,000 to the 

Developer and releases 

$549,000 escrowed 

funds. 

business, the Contract is 

terminated, second 

disbursement $701,000 is not 

made, $549,000 escrow 

returned to City.  

Five years 

after 

completion 

The Developer will 

maintain operations of 

the Target Store and 

other retail to meet 

business subsidy 

criteria. 

City will file annual 

reports with the 

Minnesota Department 

of Employment and 

Economic Development. 

If the Developer fails to 

maintain operations for five 

years, the forgivable loan 

must be repaid, on a pro-rata 

basis. The loan is forgiven in 

full after five years. 
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SPENDING PLAN  

FOR TAX INCREMENT FINANCING DISTRICT NO. 4-1 

(TEMPORARY TIF AUTHORITY UNDER MINN. STATS., SECTION 469.176, SUBD. 4M) 

 

 

I. PURPOSE 

The City of Inver Grove Heights (the “City”) proposes to adopt a spending plan (the 

“Spending Plan”) for Tax Increment Financing District No. 4-1 (the “TIF District”) in 

accordance with Minnesota Statutes, Section 469.176 Subd. 4m, and referred to as the 

“Temporary TIF Authority Act”). 

Under the Temporary TIF Authority Act, the City is authorized to spend available tax 

increment from any existing tax increment financing district, notwithstanding any other law to 

the contrary, to provide improvements, loans, interest rate subsidies, or assistance in any form to 

private development consisting of construction or substantial rehabilitation of buildings and 

ancillary facilities, if the following conditions exist: 

(1) Such assistance will create or retain jobs in the State of Minnesota, including 

construction jobs; 

(2) Construction commences before July 1, 2012 (or in the case of market rate 

housing, commences before January 1, 2012; or in the case of low/moderate 

income housing commences before July 1, 2011);  

(3) The construction would not have commenced before that date without the 

assistance;  

(4) The City Council approves a written spending plan (after a duly noticed public 

hearing) that specifically authorizes the City to take such actions; and 

(5) The tax increments authorized under the Spending Plan are spent by December 

31, 2012 (or in the case of market rate housing are spent by July 1, 2012, or in the 

case of low/moderate income housing are spent by December 31, 2011). 

 

The City has determined to authorize expenditures of tax increment from the TIF District 

under the Temporary TIF Authority Act as further described in this Spending Plan. 

II. SPENDING PLAN 

The City is authorized as follows: 

(a) The City may use any available tax increments from the TIF District received 

through December 31, 2012 and not otherwise pledged to any outstanding contract or obligation 

(referred to as “Available Spending Plan Increment”), to provide improvements, loans, interest 

rate subsidies, or assistance in any form to private development occurring anywhere within the 

City that meets the requirements of the Temporary TIF Authority Act described above (subject to 

the separate time limits for any housing developments).   
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(b) The assistance authorized under this Spending Plan expressly includes, but is not 

limited to, assistance to Inver Grove Heights Investment, LLC (the “Developer”) in the amount 

of not more than $1,250,000 to finance certain commercial developments in the area known as 

Argenta Hills.  That development will include completion of an approximately 135,000 square-

foot retail anchor store (for which construction was previously commenced but abandoned due to 

economic circumstances) together with approximately 15,000 square feet of additional 

commercial space (together referred to as the “Argenta Hills Commercial Improvements”). In 

connection with such assistance, the City expressly finds that: 

1. Construction of the Argenta Hills Commercial Improvements will create 

or retain at least 14 new full-time equivalent construction jobs at the 

Argenta Hills site (representing jobs that would not otherwise exist 

elsewhere in Minnesota, or would not be retained in Minnesota ), based on 

estimates provided by the Developer. 

2. The Developer will be required to commence construction of the Argenta 

Hills Commercial Improvements by no later than September 1, 2011.  

Construction the Argenta Hills Commercial Improvements would not have 

commenced before September 1, 2011 without the assistance under this 

Spending Plan, because such development was previously abandoned and 

Developer had no plans to complete such development for several years 

absent the assistance under this Spending Plan.  

In addition to the assistance for the Argenta Hills Commercial Improvements described 

above, the City is authorized to spend Available Spending Plan Increment for any other private 

development in the City for which the City finds that the private development will create or 

retain jobs in the State (including construction jobs); that the private development will 

commence before the required date (depending on the type of development); and that such 

construction would not have commenced before the required date without the assistance under 

this Spending Plan.  The City must document its findings under this section at the time of 

approval of assistance to each development. 

(d) In accordance with the Temporary TIF Authority Act, the City may implement 

this Spending Plan by making an equity or similar investment in a corporation, partnership or 

limited liability that the City determines is necessary to make construction that meets the 

requirements of paragraph (c) financially feasible.   

 (e) This Spending Plan authorizes, but does not obligate, the City to spend Available 

Spending Plan Increment.  Any obligation to provide assistance under this Spending Plan must 

be evidenced by a contact approved by the City Council, entered into with a private party who 

otherwise meets the requirements of this Spending Plan and the Temporary TIF Authority Act.   

 

 (f) In accordance with the Temporary TIF Authority Act, the authority to spend 

Available Spending Plan Increment under this Spending Plan expires on December 3,1 2012 

(subject to the earlier expiration dates for market rate and low/moderate income housing 

referenced above).  No Available Spending Plan Increment may be spent under this Spending 
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Plan after December 31, 2012 unless such expenditure is otherwise authorized by law without 

regard to the Temporary TIF Authority Act. 

 

(g) The City acknowledges that assistance provided pursuant to this Spending Plan 

will be subject to Minnesota Statutes, Sections 116J.993 to 116J.995 (the “Business Subsidy 

Act”), unless the assistance provided to a specified recipient is exempt from the Business 

Subsidy Act under the terms of that statute. 

 

(h) The City may amend this Spending Plan at any time in accordance with the 

procedures for approval of the Spending Plan under the Temporary TIF Authority Act. 

 

(i) City staff are authorized and directed to maintain a copy of this Spending Plan 

with the City’s records for the TIF District, and to file a copy of the Spending Plan with the 

Office of the State Auditor (as requested by the State Auditor in the August, 2010 TIF Division 

Newsletter).  

 



 

 

CITY OF INVER GROVE HEIGHTS 

DAKOTA COUNTY 

STATE OF MINNESOTA 

 

 
 RESOLUTION NO. _____ 
 

RESOLUTION APPROVING A SPENDING PLAN FOR TAX INCREMENT 

DISTRICT 4-1  

 

 BE IT RESOLVED by the City Council (the "City Council") of the City of Inver Grove Heights 

(the "City"), Dakota County, Minnesota as follows: 

  Section 1. Background; Findings. 

 (a)  The City has previously established Tax Increment Financing District 4-1 (the "TIF 

District") and adopted the tax increment financing plan therefor (the "TIF Plan") pursuant to Minnesota 

Statutes, Sections 469.174 to 469.1799 (the “TIF Act”) and certain special legislation. 

 

(b) Section 469.176 Subd. 4m of the TIF Act (referred to as “Temporary 

Authority”) authorizes the City to spend available tax increment from any existing tax 

increment financing district, notwithstanding any other law to the contrary, to provide 

improvements, loans, interest rate subsidies, or assistance in any form to private 

development consisting of construction or substantial rehabilitation of buildings and 

ancillary facilities, if certain terms and conditions are met. 
 

(c) In accordance with the Temporary Authority, the City has caused to be prepared a 

spending plan (the “Spending Plan”) authorizing the City to use existing tax increment revenues from 

the TIF District in order to stimulate construction or rehabilitation of private development in a way that 

will also create or retain jobs in the development known as Argenta Hills.  

 

(d) The City has performed all actions required by law to be performed prior to the approval 

of the Spending Plan, including, but not limited to, causing notice of a public hearing to be published 

and holding a public hearing regarding Spending Plan held on June 27, 2011 and continued to this date. 

 

  Section 2. Approval of the Spending Plan and Business Subsidy Agreement. 

 

 (a)  The Spending Plan is hereby approved in substantially the form on file in City Hall.   

 

 (b) The City makes all the findings set forth in the Spending Plan, which are incorporated herein 

by reference. 

 

 (c) City staff and consultants are hereby authorized to take actions necessary to carry out the 

terms of the Spending Plan. 
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Dated: July 11, 2011 

        

 

Adopted: 

 

 

       _________________________________ 

       George Tourville, Mayor 

 

 

 

ATTEST: 

 

 

_______________________________ 

Melissa Rheaume, Deputy City Clerk 
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Fifth Draft June 22, 2011 

 

 

 

 

 

 

 

 

 

 

 

              

  

CONTRACT 

 

FOR 

 

PRIVATE DEVELOPMENT 

 

By and Between 

 

 

CITY OF INVER GROVE HEIGHTS  

 

and 

 

IGH INVESTMENT, LLC 

 

Dated as of: June ____, 2011 

              

This document was drafted by: 

 

KENNEDY & GRAVEN, Chartered 

470 U.S. Bank Plaza 

200 South Sixth Street 

Minneapolis, Minnesota  55402 

Telephone:  (612) 337-9300 
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CONTRACT FOR PRIVATE DEVELOPMENT 

 

 

 THIS AGREEMENT, made on or as of the ________ day of June, 2011, by and between 

THE CITY OF INVER GROVE HEIGHTS, a Minnesota municipal corporation (the “City”), 

and IGH INVESTMENT, LLC, a Minnesota limited liability company (the “Developer”). 

 

 WITNESSETH: 

 

 WHEREAS, the City has undertaken a program to promote economic 

development and job opportunities, promote the development and redevelopment of land which 

is underutilized within the City, and in this connection created a development district known as 

Development District No. 4, and within the area established Tax Increment Financing District 

No. 4-1 (the “TIF District”), all pursuant to Minnesota Statutes, Sections 469.124 to 469.134 (the 

“Development District Act”), Sections 469.174 to 469.179 (the “TIF Act”),  and Laws of 

Minnesota, 1988, Chapter 712; Article 12, Section 29(a); Laws of Minnesota Special 

Session 1989, Article 14, Section 18, Subdivision 1, and Laws of Minnesota, 1990, 

Chapter 604, Article 7, Section 30, Subd. 3; and 
 

 WHEREAS, Section 469.176 Subd. 4m of the TIF Act (referred to as “Temporary 

Authority”) authorizes the City to spend available tax increment from any existing tax increment 

financing district, notwithstanding any other law to the contrary, to provide improvements, loans, 

interest rate subsidies, or assistance in any form to private development consisting of 

construction or substantial rehabilitation of buildings and ancillary facilities, if certain terms and 

conditions are met; and 

 

 WHEREAS, the City has adopted a spending plan (the “Spending Plan”) that authorizes 

expenditure of Tax Increments from the TIF District for certain purposes in accordance with the 

Temporary Authority; and  

 

 WHEREAS, the Developer has proposed certain commercial improvements (the 

“Minimum Improvements”) on certain property (the “Development Property”) in the City, the 

construction of which Minimum Improvements would not commence before September 1, 2011 

without assistance under the Spending Plan; and  

 

 WHEREAS, the City believes that the development of the Minimum Improvements 

pursuant to this Agreement, and fulfillment generally of this Agreement, are in the vital and best 

interests of the City and the health, safety, morals, and welfare of its residents, and in accord 

with the public purposes and provisions of the applicable State and local laws and requirements;  

 

 NOW, THEREFORE, in consideration of the premises and the mutual obligations of the 

parties hereto, each of them does hereby covenant and agree with the other as follows: 

 

 

 

(The remainder of this page is intentionally left blank.) 
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ARTICLE I 

 

Definitions 

 

 

 Section 1.1.  Definitions.  In this Agreement, unless a different meaning clearly appears 

from the context: 

 

“Additional Commercial Improvements” means the construction on Lot 3, Block 1, and 

Lots 1 and 2, Block 2 of the Development Property, of three commercial buildings with a 

combined gross area of at least 15,000 square feet, all substantially in accordance with the site 

plans and planned unit development approved by the City Planning Resolution; provided that if 

the location or configuration of the commercial improvements is modified in any amendment to 

the City Planning Resolution, such modification is incorporated herein by reference. 

 

“Affiliate” means with respect to the Developer (a) any corporation, partnership, or other 

business entity or person controlling, controlled by or under common control with the Developer, 

and (b) any successor to such party by merger, acquisition, reorganization or similar transaction 

involving all or substantially all of the assets of such party (or such Affiliate).  For the purpose 

hereof the words “controlling”, “controlled by” and “under common control with” shall mean, 

with respect to any corporation, partnership, corporation or other business entity, the ownership 

of fifty percent or more of the voting interests in such entity, possession, directly or indirectly, or 

the power to direct or cause the direction of management policies of such entity, whether 

ownership of voting securities or by contract or otherwise. 

 

“Agreement” means this Agreement, as the same may be from time to time modified, 

amended, or supplemented. 

 

 “Business Day” means any day except a Saturday, Sunday, legal holiday, a day on which 

the City is closed for business, or a day on which banking institutions in the City are authorized 

by law or executive order to close. 

 

“Business Subsidy Act” means Minnesota Statues, Sections 116J.993 to 116J.995, as 

amended. 

 

“Certificate of Completion” means the certification provided to the Developer pursuant to 

Section 4.4 of this Agreement. 

 

“City” means the City of Inver Grove Heights, Minnesota. 

 

“City Planning Resolution” means Resolution No. 08-87 approved April 28, 2008, as 

amended by Resolution No. 09-92 approved May 11, 2009, approving the plat of Argenta Hills 

and the planned unit development for the Development Property. 
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“City Representative” means the City Deputy Clerk, or any person designated by the City 

Administrator to act as the City Representative for the purposes of this Agreement. 

 

“Compliance Period” has the meaning provided in Section 3.6(a)(6). 

 

“Construction Plans” means the plans, specifications, drawings and related documents on 

the construction work to be performed on the Development Property which are required to be 

submitted to the appropriate building officials of the City in accordance with City ordinances and 

procedures. 

 

“Consulting Advisors” means Kennedy & Graven, Levander, Gillen & Miller, and 

Ehlers. 

 

“County” means the County of Dakota, Minnesota. 

 

“Developer” means IGH Investment, LLC or its permitted successors and assigns. 

 

“Developer-Owned Parcels” has the meaning provided in Section 3.1. 

 

“Development Contract” means the Development Contract for Plat of Argenta Hills 

between the City and Developer dated as of March 30, 2008, as amended or extended from time 

to time. 

 

“Development Property” means the property described on Schedule A. 

 

 “Event of Default” means an action by a party described in Section 9.1 of this 

Agreement. 

 

 “Existing Improvements” means foundations for a commercial retail facility, located on 

Lot 1, Block 1 of the Development Property as of the date of this Agreement. 

 

“Holder” means the owner or mortgagee of a Mortgage. 

 

“Job Covenant” has the meaning provided in Section 3.5. 

 

“Loan Closing Date” has the meaning provided in Section 3.3(a). 

 

“Minimum Improvements” means the Target Facility and the Additional Commercial 

Improvements; and includes all Site Improvements unless the context clearly requires otherwise. 

 

“Mortgage” means any mortgage made by the Developer which is secured, in whole or in 

part, with the Development Property. 

 

“Qualified Construction Job” means a construction job (or any number of part-time jobs 

in combination) lasting at least one 35-hour week during construction of the Minimum 

Improvements.   
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“Reimbursement Agreement” means the Reimbursement Agreement between the City 

and Developer dated as of May 2, 2011. 

  

“Site Improvements” means the following improvements to be constructed by Developer 

in connection with construction of the Minimum Improvements: any improvements defined as 

“Developer Improvements” under the Development Contract; together with any other site 

improvements to the Development Property or improvements adjacent to and serving the 

Development Property, including without limitation grading, utilities, parking, and landscaping, 

and any improvements to Amana Trail from Trunk Highway No. 3 to Argenta Trail and the 

pedestrian/bicycle trail north of Amana Trail, and any work needed to prepare for construction of 

the Target Facility or Additional Commercial Improvements (including without limitation 

excavation and footings for foundations). 

 

“Spending Plan” means the Spending Plan adopted by the City Council on June 27, 2011, 

authorizing expenditures of Tax Increment from the TIF Districts in accordance with the 

Temporary Authority.   

 

“State” means the State of Minnesota. 

 

“Target” means Target Corporation, a Minnesota corporation. 

 

“Target Facility” means construction of an approximately 135,000 square foot Target 

store on Lot 1, Block 1 of the Development Property substantially, in accordance with the site 

plans and planned unit development approved by the City Planning Resolution.  

 

“Tax Increment” means that portion of the real property taxes which is paid with respect 

to the TIF District and which is remitted to the City as tax increment pursuant to the Tax 

Increment Act. 

 

“Tax Increment Act” or “TIF Act” means the Tax Increment Financing Act, Minnesota 

Statutes, Sections 469.174 to 469.1799, as amended. 

 

“Tax Increment District” or “TIF District” means the City’s Tax Increment Financing 

District No. 4-1. 

 

“Tax Official” means any County assessor; County auditor; County or State board of 

equalization, the commissioner of revenue of the State, or any State or federal court including the 

tax court of the State. 

 

“Temporary Authority” means Minnesota Statutes, Section 469.176, subd. 4m. 

 

“Termination Date” means the end of the Compliance Period. 

 

“Title” means First American Title Insurance Company. 
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“TIF Loan” has the meaning provided in Section 3.3(b) hereof. 

 

“Transfer” has the meaning set forth in Section 8.2(a). 

 

“Unavoidable Delays” means delays beyond the reasonable control of the party seeking 

to be excused as a result thereof which are the direct result of war, terrorism, strikes, other labor 

troubles, fire or other casualty to the Minimum Improvements, litigation commenced by third 

parties which, by injunction or other similar judicial action, directly results in delays, or acts of 

any federal, state or local governmental unit (other than the City in exercising its rights under 

this Agreement) which directly result in delays.  Unavoidable Delays shall not include delays in 

the Developer’s obtaining of permits or governmental approvals necessary to enable construction 

of the Minimum Improvements by the dates such construction is required under Section 4.3 of 

this Agreement, unless (a) Developer has timely filed any application and materials required by 

the City for such permit or approvals, and (b) the delay is beyond the reasonable control of the 

Developer.  

 

 

 

 

 

 

 

 

 

 

 

(The remainder of this page is intentionally left blank.) 
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ARTICLE II 

 

Representations and Warranties 

 

 

Section 2.1.  Representations and Covenants by the City.  The City represents and 

warrants that: 

 

(a) The City is a statutory city duly organized and existing under the laws of the 

State.  Under the provisions of the TIF Act and the Temporary Authority, the City has the power 

to enter into this Agreement and carry out its obligations hereunder. 

 

 (b) The City will use its best efforts to facilitate development of the Minimum 

Improvements, including but not limited to cooperating with the Developer in obtaining 

necessary administrative and land use approvals. 

  

 (c) The activities of the City are undertaken for the purpose of fostering private 

development consisting of construction of buildings and ancillary facilities, all in accordance 

with the Temporary Authority. 

 

 (d) Neither the execution and delivery of this Agreement, the consummation of the 

transactions contemplated hereby, nor the fulfillment of or compliance with the terms and 

conditions of this Agreement is prevented, limited by or conflicts with or results in a breach of, 

the terms, conditions or provisions of any statutory limitation or any indebtedness, agreement or 

instrument of whatever nature to which the City is now a party or by which it is bound, or 

constitutes a default under any of the foregoing. 

 

(e) The City shall promptly advise Developer in writing of all litigation or claims 

affecting any part of the Minimum Improvements. 

 

(f) The City has duly authorized the execution, delivery and performance of this 

Agreement by all proper action. 

 

 Section 2.2.  Representations and Warranties by Developer.  Developer represents and 

warrants that: 

 

 (a) Developer is a limited liability company organized and in good standing under the 

laws of the State of Minnesota, is not in violation of any provisions of its member control 

agreement, operating agreement, articles of organization or the laws of the State, is duly 

authorized to transact business within the State, has power to enter into this Agreement and has 

duly authorized the execution, delivery and performance of this Agreement by proper action of 

its chief manager and board of governors. 

 

 (b) Neither the execution and delivery of this Agreement, the consummation of the 

transactions contemplated hereby, nor the fulfillment of or compliance with the terms and 

conditions of this Agreement is prevented, limited by or conflicts with or results in a breach of, 
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the terms, conditions or provisions of any limited liability company restriction or any evidences 

of indebtedness, agreement or instrument of whatever nature to which Developer is now a party 

or by which it is bound, or constitutes a default under any of the foregoing. 

 

(c) Developer shall promptly advise the City in writing of all filed and pending 

litigation or claims affecting any part of the Minimum Improvements and all written complaints 

and charges made by any governmental authority materially and adversely affecting the 

Minimum Improvements or materially and adversely affecting Developer or its business, which 

may delay or require changes in construction of the Minimum Improvements.  

 

 (d) The Developer would not commence or cause commencement of construction of 

the Minimum Improvements by September 1, 2011 without the assistance provided under this 

Agreement and the Spending Plan. 

 

 

 

 

 

(The remainder of this page is intentionally left blank.) 
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ARTICLE III 

 

Tax Increment Assistance 

 

 

 Section 3.1.  Status of the Development Property.  As of the date of this Agreement, 

Developer owns the portion of the Development Property described as Lots 2, 3 and 4, Block 1, 

and Lots 1, 2 and 3, Block 2, and Outlots A, B, C and D, in the plat of Argenta Hills (referred to 

as the “Developer-Owned Parcels”); and Target owns the portion of the Development Property 

described as Lot 1, Block 1, in the plat of Argenta Hills, all as described in Schedule A hereto.   

The City has no obligation to acquire the Development Property or any portion thereof.   

 

 Section 3.2.  Environmental Conditions.  (a) Developer acknowledges that the City 

makes no representations or warranties as to the condition of the Development Property or the 

Existing Improvements or the fitness of the Development Property or Existing Improvements for 

construction of the Minimum Improvements or any other purpose for which the Developer may 

make use of such property, and that the assistance provided to Developer under this Agreement 

neither implies any responsibility by the City for any contamination of the Development 

Property or poor soil conditions, nor imposes any obligation on such parties to participate in any 

cleanup of the Development Property or correction of any soil problems. 

 

 (b) Without limiting its obligations under Section 8.4 of this Agreement Developer 

further agrees that it will indemnify, defend, and hold harmless the Indemnified Parties (as 

defined in Section 8.4(b) hereof) from any claims or actions arising out of the presence, if any, of 

hazardous wastes or pollutants on the Development Property as a result of the actions or 

omissions of the Developer, unless and to the extent that such hazardous wastes or pollutants are 

present as a result of the actions or omissions of the Indemnified Parties.  Nothing in this section 

will be construed to limit or affect any limitations on liability of the City under State or federal 

law, including without limitation Minnesota Statutes Sections 466.04 and 604.02.  

 

 Section 3.3.  Tax Increment Assistance.  (a) Generally.  In order to make development of 

the Minimum Improvements financially feasible, the City will make a grant to Developer in the 

amount of $1,250,000, subject to all the terms and conditions of this Agreement, including 

without limitation the business subsidy provisions described in Section 3.6.  The parties 

acknowledge that the Business Subsidy Act requires that any subsidy intended as a grant must be 

structured as a forgivable loan (in light of the potential for repayment if specified goals are not 

met).  Therefore, the grant of assistance under this Agreement is treated as a loan, and is referred 

to as the “TIF Loan.”  The TIF Loan shall be evidenced by a promissory note (“Note”) payable 

by the Developer to the City substantially in the form of Schedule D attached to this Agreement.  

Proceeds of the TIF Loan shall be delivered in two disbursements, in accordance with paragraphs 

(b) and (c) of this Section, and the Note shall be dated, and delivered by Developer to City, as of 

the first disbursement under paragraph (b) (also referred to as the “Loan Closing Date”). 

 

 (b) First Disbursement of Loan Proceeds.  The first disbursement of TIF Loan 

proceeds shall be in the amount of $549,000, and shall be disbursed by the City to the Developer 
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upon satisfaction of the following conditions, all of which must be satisfied by December 1, 

2011: 

 

(i) The Developer having executed and delivered to the City the executed the 

Note;  

 

 (ii) Developer having delivered evidence of required insurance in accordance 

with Article V hereof; 

 

(iii) Developer, Developer’s contractors and the City Representative having 

executed the Commencement Certificate in accordance with Section 4.3 hereof; 

 

(iv) Developer having delivered to the City one or more draw requests 

approved by Title together with invoices or other written evidence reasonably satisfactory 

to the City showing that Developer has incurred and paid costs of Site Improvements 

(including descriptions of the Site Improvements being reimbursed) in the amount of at 

least $549,000 (or showing that such amount is then due and owing to a contractor and 

Title has approved such draw for payment);   

 

(v) Developer having executed an Escrow Agreement and satisfied the City as 

to sufficient funding for the TIF Loan Escrow, all in accordance with Section 3.4 hereof; 

and 

 

(vi) There being no uncured Event of Default under this Agreement or the 

Development Contract. 

 

 (c) Second Disbursement of Loan Proceeds.  The second disbursement of TIF Loan 

proceeds shall be in the maximum amount of $701,000, and shall be disbursed by the City to the 

Developer upon completion of the Minimum Improvements and opening of the Target Facility in 

accordance with Section 4.3 hereof, and satisfaction of the following conditions (all of which 

must be satisfied by December 1, 2012): 

 

(i) all the conditions for the first disbursement were met;  

 

(ii) Developer having delivered to the City one or more draw requests 

approved by Title together with invoices or other written evidence reasonably satisfactory 

to the City showing that Developer has incurred and paid costs of Site Improvements 

(including descriptions of the Site Improvements being reimbursed, which Site 

Improvements were not reimbursed in by the first disbursement hereunder) in at least the 

amount of the disbursement (or showing that such amounts are then due and owing to a 

contractor and Title has approved such draw for payment);  and 

 

(iii) Developer has timely satisfied the Jobs Covenant in accordance with 

Section 3.5 hereof;  
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(iv) Developer has provided all information required for the City to execute 

the Certificate of Completion, and the City has executed such certificate; and 

 

(v) There being no uncured Event of Default under this Agreement or the 

Development Contract. 

 

The parties agree and understand that if Developer fails to cause timely 

commencement of the Target Facility by February 15, 2012 in accordance with Section 

4.3(b), the City has no obligation to make the second disbursement, and Developer’s 

right, title and interest in all proceeds of the TIF Loan terminates.  In that event, proceeds 

of the first disbursement held in the TIF Escrow under Section 3.4 are released to the City 

as described in that Section. 

 

(d) Repayment of TIF Loan.  The TIF Loan shall be repaid as follows: 

 

(i) Interest at the rate of 1.7% (the required rate under Section 116J.994, 

subd. 6 of the Business Subsidy Act) shall accrue on the amount of principal advanced, 

from the date of each disbursement under this Section, until the Note is repaid or forgiven 

as provided in this Section. 

 

(ii) The principal amount of the Note (or whatever amount has actually been 

disbursed), and accrued interest thereon, shall be due and payable if Developer fails to (1) 

timely satisfy the Job Covenant under Section 3.5, (2) timely commence construction of 

the Target Facility under Section 4.3(b), or (3) timely complete the Minimum 

Improvements and cause the Target Facility to open under Section 4.3(c).  Such 

repayment is accomplished by release of the TIF Escrow under Section 3.4, it being 

understood that if such events occur, only the first $549,000 in principal amount will 

have been disbursed.    

 

(iii) Further, a Pro Rata Portion (as defined in Section 3.6(b) hereof) of the 

principal and interest on the Note shall be due and payable if Developer fails to cause the 

Target Facility to remain open for five years in accordance with Section 3.6 (a)(6) hereof.   

Notwithstanding anything to the contrary in Sections 9.1 and 9.2 hereof, such repayment 

is due within 10 Business Days after the date of a written notice from the City regarding 

such five-year covenant.   

 

(iv) If none of the events in clauses (ii) and (iii) of this paragraph (d) occur, 

then the entire principal and interest on the TIF Loan is forgiven.  If no repayment has 

been demanded as of the end of the Compliance Period under Section 3.6, then the entire 

principal and accrued interest on the Note is forgiven, the Note is deemed terminated and 

the City will return the Note to the Developer marked “PAID IN FULL”.  

 

 Section 3.4. Escrow Provisions.  As security for the first disbursement of the TIF Loan 

under Section 3.3(b), Developer shall, at the time of such first disbursement, deposit with Title 

funds in the amount of $549,000 (the “TIF Loan Escrow”).  City, Developer, and Title shall 

execute an escrow agreement the (“Escrow Agreement”) mutually satisfactory to those parties, 
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under which the escrowed funds will be released as follows:  on the date the Minimum 

Improvements are completed and the Target Facility is opened (as evidenced by execution of a 

Certificate of Completion), the escrowed funds shall be released and paid to Developer.  If 

Developer fails to cause commencement of the Target Facility by February 15, 2012 under 

Section 4.3(b), fails to cause completion of the Minimum Improvements and opening of the 

Target Facility by December 1, 2012 in accordance with Section 4.3 hereof, or fails to timely 

meet the Job Covenant in accordance with Section 3.5, then notwithstanding anything to the 

contrary in Sections 9.1 and 9.2 hereof, the escrowed funds shall be released to the City within 3 

Business Days after the date of the City’s written notice to that effect under Section 3.3(d)(ii).  

Any interest earnings on escrowed funds shall be credited to the escrow account and included in 

the release of principal to the Developer or the City, as the case may be. 

 

 Section 3.5.  Job Covenant.  Developer shall cause the creation or retention of at least 14 

Qualified Construction Jobs engaged in construction of the Minimum Improvements (including 

without limitation the Site Improvements).   By no later than the required date for completion of 

the Minimum Improvements (and as a condition for execution of a Certificate of Completion), 

Developer shall deliver to the City a written certification that the required number of Qualified 

Construction Jobs were created, and that such jobs represented a net increase in the State (i.e., 

because they were hired for this construction project ) or a net retention of jobs in the State 

(because absent this construction project such jobs would have been eliminated).   Upon request 

by the City, Developer shall provide to the City any evidence reasonably requested by the City to 

document Developer’s certification. 

 

Section 3.6.  Business Subsidy.  The provisions of this Section constitute the “business 

subsidy agreement” for the purposes of the Business Subsidy Act.   

 

(a) General Terms.  The parties agree and represent to each other as follows: 

 

(1) The subsidy provided to the Developer consists of the principal amount of 

the TIF Loan under Section 3.3 of this Agreement.  The City expects to fund the TIF 

Loan from a portion of the Tax Increment from the TIF District.  The TIF District is a 

redevelopment district under the TIF Act.  The subsidy provided under this Agreement is 

a forgivable loan which may be funded from revenues of the TIF District, which revenues 

the City represents it is authorized to spend for these purposes under the Temporary 

Authority and the Spending Plan. 

 

(2) The primary public purpose of the subsidy is to remedy the impediment to 

development created by the uncompleted Existing Improvements on the Development 

Property.  The City has determined that, absent the assistance described in this 

Agreement, the Existing Improvements will remain in a state of stalled construction for 

several years to come, which will impair the marketability of the remaining property in 

the immediate vicinity.  Further, given the prominence of this site (at a key intersection), 

failure to complete the Existing Improvements could result in delay of development in 

the entire northwest area of the City, which in turn jeopardizes the City’s ability to 

finance infrastructure in that area.  The existence of a long-term stalled construction 
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project creates a deteriorating influence that can only be remedied by completion of 

commercial improvements of some type at this site. 

 

(3) The City has determined that, other than creation of construction jobs 

described in the Job Covenant under Section 3.5, the City’s goal for the subsidy is not 

creation of new permanent jobs, but rather carrying out the public purpose described in 

clause (2) above.  Therefore, after public hearing, the City has set the permanent job 

creation or retention goal as zero, and instead determines that the tangible goals are: to 

secure completion of the Minimum Improvements and opening of the Target Facility in 

accordance with Section 4.3; and operation of the Target Facility as a retail store for at 

least the Compliance Period as defined in clause (6) below.  The City may, after a public 

hearing, extend the deadlines for these respective goals by up to one year, provided that 

nothing in this section will be construed to limit the City’s legislative discretion regarding 

this matter.   

 

(4) If the goals described in clause (3) are not met, the Developer must repay 

the TIF Loan, as described in Section 3.6(c) and 3.3(d). 

 

(5) The subsidy is needed because construction of the Minimum 

Improvements is not financially feasible at the current time without public assistance, and 

absent the subsidy such construction may be delayed for several years, which in turn 

impairs the City’s ability to secure revenues needed to pay for infrastructure serving the 

entire northwest area of the City. 

 

(6) Subject to the terms of Section 5.1(d) hereof, the Developer or its 

permitted successors and assigns must cause the Target Facility to remain open as a retail 

store for at least five years after the Benefit Date.  The “Benefit Date” is the earlier of (i) 

the date the Target Facility is open for public business in accordance with Section 4.3(c), 

or (ii) the date of substantial completion of the Target Facility in accordance with Section 

4.3(c).  Such five-year period after the Benefit Date is referred to as the “Compliance 

Period.”  The Target Facility will be deemed no longer “open” in the first calendar month 

in which the Target Facility has, for at least five consecutive calendar days, failed to be 

open for business to the general public with business hours substantially consistent with 

other Target stores in the Minneapolis/St. Paul metropolitan area.   

  

(7) The Developer does not have a parent corporation. 

 

(b) Remedies.  If the Developer fails to meet the goals described in Section 3.6(a)(3),  

the Developer shall repay the TIF Loan (or portion thereof) as follows: 

 

(1) If Developer fails to timely complete the Minimum Improvements or 

timely cause the Target Facility to open, Developer shall, upon written notice from the 

City (in accordance with Section 3.4 hereof) repay the $549,000 portion of the TIF Loan 

previously advanced, which repayment is accomplished by release of the TIF Loan 

Escrow; provided that if the interest earnings on the escrowed funds are less than the 

amount that would be earned if invested at the rate of 1.7% (the interest rate on the TIF 
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Loan, which is also the required interest rate under the Business Subsidy Act), then 

Developer shall also pay to the City any such interest earnings shortfall. 

 

(2) If the TIF Loan Escrow was released to Developer under Section 3.4 but 

Developer fails to continue to cause the Target Facility to remain open through the 

Compliance Period, Developer shall repay a Pro Rata Share of the principal and interest 

on the TIF Loan.  “Pro Rata Portion” means the number of calendar months remaining in 

the Compliance Period after the date of a written demand for repayment resulting from 

the event under this clause (starting with the first calendar month after the date of the 

demand), divided by 60.  Such repayment is due as described in Section 3.3(d)(iii). 

 

Nothing in this Section shall be construed to limit the City’s remedies under Article IX hereof.  

In addition to the remedy described in this Section and any other remedy available to the City for 

failure to meet the goals stated in Section 3.6(a)(3), the Developer agrees and understands that it 

may not a receive a business subsidy from the City or any grantor (as defined in the Business 

Subsidy Act) for a period of five years from the date of the failure or until the Developer satisfies 

its repayment obligation under this Section, whichever occurs first.  

 

(d) Reports.  The Developer must submit to the City a written report regarding 

business subsidy goals and results by no later than March 1 of each year, commencing March 1, 

2012 and continuing until the later of (i) the date the goals stated Section 3.6(a)(3) are met; (ii) 

thirty (30) days after expiration of the Compliance Period, or (iii) if the goals are not met, the 

date the subsidy is repaid in accordance with Section 3.6(c).  The report must comply with 

Section 116J.994, subdivision 7 of the Business Subsidy Act.  The City will provide information 

to the Developer regarding the required forms.  If the Developer fails to timely file any report 

required under this Section, the City will mail the Developer a warning within one week after the 

required filing date.  If, after fourteen (14) days of the postmarked date of the warning, the 

Developer fails to provide a report, the Developer must pay to the City a penalty of $100 for 

each subsequent day until the report is filed.  The maximum aggregate penalty payable under this 

Section is $1,000.  Such penalty for failure to file reports is in addition to any other remedy for 

an Event of Default under this Agreement. 

 

Section 3.7.  Payment of Administrative Costs.  (a) Developer is responsible, through the 

Termination Date, to pay “Administrative Costs,” which term means out-of-pocket costs 

incurred by the City attributable or incurred in connection with the following: 

 

(1) Negotiation and preparation of this Agreement and any related 

agreements; 

 

(2) The services of Consulting Advisors related to negotiation, drafting and 

ongoing management of this Agreement any related agreements; 

 

(3) Costs of publication and costs of public hearings; 

 



 

387020v5 SJB NV125-40 14 

(4) Any work by Consulting Advisors related to the Spending Plan or 

otherwise related to actions needed to permit the financial assistance described in this 

Agreement; 

 

(5) Cost of services by any Consulting Advisors to review, analyze, negotiate, 

and study financial assistance as described in this Agreement. 

 

The cost of any service provided by Consulting Advisors shall be at the usual and 

customary rates charged for such work.  

 

(b) The parties agree and understand that Developer delivered $15,000 in funds to the 

City as security for its obligations under the Reimbursement Agreement.  Developer shall 

continue to maintain such cash deposit at the level of $10,000 through issuance of the Certificate 

of Completion.  If the amounts in such deposit drop to $5,000 or less, Developer shall within 10 

days after written request by the City make an additional cash deposit with the City in the 

amount needed to bring the cash deposit to $10,000.   

 

(c) If any balance remains in the cash deposit upon issuance of the Certificate of 

Completion for the Minimum Improvements, then the City shall remit such balance to Developer 

within 30 days thereafter. 

 

(d) Notwithstanding release of the cash deposit under paragraph (c), Developer 

remains obligated to pay any continuing Administrative Costs incurred through the Termination 

Date.  Developer shall pay any such costs within 10 days after receiving a written request from 

the City including reasonable description of the nature of the Administrative Costs. 

 

 (e) This Section replaces and supersedes the Reimbursement Agreement in all 

respects. 

 

(The remainder of this page is intentionally left blank.) 
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ARTICLE IV 

 

Construction of Minimum Improvements 

 

 

 Section 4.1.  Construction of Minimum Improvements.  (a) Developer will construct the 

Minimum Improvements in accordance with the terms of this Agreement and all applicable local, 

state and federal laws and regulations (including, but not limited to, environmental, zoning, 

building code and public health laws and regulations).  For purposes of this Agreement, the term 

“construct” means the Developer is required to cause such construction, whether or not 

Developer actually undertakes such work directly. 

 

 (b) Developer will obtain (or cause to be obtained), in a timely manner, all required 

permits, licenses and approvals, and will meet, in a timely manner, all requirements of all 

applicable local, state and federal laws and regulations which must be obtained or met before the 

Minimum Improvements may be lawfully constructed.   

 

 (c) Through the Termination Date, Developer will maintain in good repair and 

condition, in accordance with all laws and ordinances, any portion of the Development Property 

owned by Developer (during the period of such ownership), and any portion of the Minimum 

Improvements owned by Developer (during the period of such ownership). 

 

Section 4.2.  Construction Plans.  Before commencing construction of the Minimum 

Improvements, Developer shall submit to the City Construction Plans for the Minimum 

Improvements in accordance with City ordinances and procedures.   The Construction Plans shall 

provide for the construction of the Minimum Improvements and shall be in conformity with this 

Agreement, the City Planning Resolution, the Development Contract and all applicable State and 

local laws and regulations.   

 

 Section 4.3.  Commencement and Completion of Construction.   

 

(a) By no later than September 1, 2011, Developer must commence construction of 

some portion of the Minimum Improvements (which may include any portion of the Site 

Improvements).  Construction is considered to be “commenced” upon any physical alteration of 

the Development Property, or any physical alteration that is part of the Site Improvements 

(including portions located outside the Development Property, such as work on Amana Trail), all 

as reasonably determined by the City.    Commencement of construction of the Minimum 

Improvements will be confirmed by a Certificate of Commencement in substantially the form 

attached as Schedule B, executed by Developer and the City Representative. 

 

(b) Notwithstanding the commencement of some portion of the Minimum 

Improvements as required under paragraph (a), Developer must commence construction of the 

Target Facility by February 15, 2012.  Construction of the Target Facility is considered to be 

“commenced” upon visible improvements to the Target Facility, including without limitation 

visible alterations or additions to the Existing Improvements, all as reasonably determined by the 

City.  Commencement of construction of the Target Facility will be confirmed by a Certificate of 
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Commencement in substantially the form attached as Schedule B, executed by Developer and the 

City Representative. 

 

(c) Subject to Unavoidable Delays, Developer must (i) substantially complete 

construction of the Target Facility and open the Target Facility by December 1, 2012; and (ii) 

must complete the Additional Commercial Improvements and all Site Improvements by 

December 1, 2012.  The Target Facility will be considered substantially complete upon issuance 

of a certificate of occupancy by the City; and will be considered “open” on the first date the 

entire Target Facility is open for business to the general public with business hours substantially 

consistent with other Target stores in the Minneapolis/St. Paul metropolitan area.  The 

Additional Commercial Improvements will be considered substantially complete upon 

determination by the City Chief Building Official that the building shell for all the Additional 

Commercial Improvements is substantially complete.  The Site Improvements will be will 

considered substantially complete upon determination by the City Representative.   

 

(d) All work with respect to the Minimum Improvements to be constructed or 

provided by Developer shall be in substantial conformity with the Construction Plans as 

submitted by Developer and approved by the City.  Developer agrees for itself, its successors and 

assigns, and every successor in interest to the Existing Improvements, or any part thereof, that 

Developer, and such successors and assigns, shall promptly begin and diligently prosecute to 

completion the redevelopment of the Development Property through the construction of the 

Minimum Improvements thereon, and that such construction shall in any event be commenced 

and completed within the period specified in this Section 4.3 of this Agreement.  Until 

construction of the Minimum Improvements has been completed, Developer shall make reports, 

in such detail and at such times as may reasonably be requested by the City, setting forth the 

actual progress of Developer with respect to the construction of the Minimum Improvements. 

 

 Section 4.4.  Certificate of Completion.   

 

(a) Promptly after substantial completion of the Minimum Improvements (and 

opening of the Target Facility) in accordance with those provisions of the Agreement relating 

solely to the obligations of Developer to construct the Minimum Improvements and open the 

Target Facility (including the date for completion thereof), the City will furnish Developer with a 

Certificate of Completion in substantially the form attached as Schedule C.  Such certification by 

the City shall be a conclusive determination of satisfaction and termination of the agreements 

and covenants in the Agreement with respect to the obligations of Developer, and its successors 

and assigns, to timely construct the Minimum Improvements, open the Target Facility and meet 

the Job Covenant.  Such certification and such determination shall not constitute evidence of 

compliance with or satisfaction of any obligation of Developer to any Holder of a Mortgage, or 

any insurer of a Mortgage, securing money loaned to finance the Minimum Improvements, or 

any part thereof. 

 

 (b) The Certificate of Completion provided for in this Section 4.4 of this Agreement 

shall be in such form as will enable it to be recorded in the proper office for the recordation of 

deeds and other instruments pertaining to the Development Property.  If the City shall refuse or 

fail to provide any certification in accordance with the provisions of this Section 4.4 of this 
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Agreement, the City shall, within thirty (30) days after written request by Developer, provide 

Developer with a written statement, indicating in adequate detail in what respects Developer has 

failed to complete the Minimum Improvements in accordance with the provisions of the 

Agreement, or is otherwise in default, and what measures or acts it will be necessary, in the 

reasonable opinion of the City, for Developer to take or perform in order to obtain such 

certification. 

 

 Section 4.5.  Records.  The City, the Legislative Auditor, and the State Auditor’s office, 

through any authorized representatives, shall have the right after reasonable notice to inspect, 

examine and copy all books and records of the Developer relating to the construction of the 

Minimum Improvements.  Developer shall maintain such records and provide such rights of 

inspection through the Termination Date. 

 

 

 

 

 

(The remainder of this page is intentionally left blank.) 



 

387020v5 SJB NV125-40 18 

ARTICLE V 

 

Insurance 

 

 

 Section 5.1.  Insurance.   

 

(a) Developer will provide and maintain or cause to be maintained at all times during 

the process of constructing the Minimum Improvements an All Risk Broad Form Basis Insurance 

Policy and, from time to time during that period, at the request of the City, furnish the City with 

proof of payment of premiums on policies covering the following: 

 

(i) Builder’s risk insurance, written on the so-called “Builder’s Risk – 

Completed Value Basis,” in an amount equal to one hundred percent (100%) of the 

insurable value of the Minimum Improvements at the date of completion, and with 

coverage available in nonreporting form on the so-called “all risk” form of policy.  The 

interest of the City shall be protected in accordance with a clause in form and content 

satisfactory to the City; 

 

(ii) Commercial general liability insurance (including operations, contingent 

liability, operations of subcontractors, completed operations and contractual liability 

insurance) together with an Owner’s Contractor’s Policy with limits against bodily injury 

and property damage of not less than $2,000,000 for each occurrence, and shall be 

endorsed to show the City as additional insured (to accomplish the above-required limits, 

an umbrella excess liability policy may be used); and 

 

(iii) Workers’ compensation insurance, with statutory coverage. 

 

 (b) Upon completion of construction of the Minimum Improvements and prior to the 

Termination Date, Developer shall maintain, or cause to be maintained, at its cost and expense, 

and from time to time at the request of the City shall furnish proof of the payment of premiums 

on, insurance as follows: 

 

(i) Insurance (or, the case of the Target Facility, confirmation of self-

insurance by Target Corporation) against loss and/or damage to the Minimum 

Improvements under a policy or policies covering such risks as are ordinarily insured 

against by similar businesses. 

 

(ii) Commercial general public liability insurance, including personal injury 

liability, against liability for injuries to persons and/or property, in the minimum amount 

for each occurrence and for each year of $2,000,000 and shall be endorsed to show the 

City as additional insured. 

 

(iii) Such other insurance, including workers’ compensation insurance 

respecting all employees of Developer, in such amount as is customarily carried by like 

organizations engaged in like activities of comparable size and liability exposure. 
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 (c) All insurance required in Article V of this Agreement shall be taken out and 

maintained in responsible insurance companies selected by Developer that are authorized under 

the laws of the State to assume the risks covered thereby.  Upon request, Developer will deposit 

annually with the City a certificate or certificates or binders of the respective insurers stating that 

such insurance is in force and effect.  Unless otherwise provided in this Article V of this 

Agreement each policy shall contain a provision that the insurer shall not cancel nor modify it in 

such a way as to reduce the coverage provided below the amounts required herein without giving 

written notice to Developer and the City at least 30 days before the cancellation or modification 

becomes effective.  In lieu of separate policies, Developer may maintain a single policy, blanket 

or umbrella policies, or a combination thereof, having the coverage required herein, in which 

event Developer shall deposit with the City a certificate or certificates of the respective insurers 

as to the amount of coverage in force upon the Minimum Improvements.   

 

(d) Developer agrees to notify the City immediately in the case of damage exceeding 

$100,000 in amount to, or destruction of, the Minimum Improvements or any portion thereof 

resulting from fire or other casualty.  If such an event occurs with respect to the Target Facility 

during the Compliance Period, Developer shall either (i) cause the owner of the Target Facility to 

repair, reconstruct, and restore the Target Facility to substantially the same or an improved 

condition as it existed prior to the event causing such damage and, to the extent necessary to 

accomplish such repair, reconstruction, and restoration, cause the application of net proceeds of 

any insurance relating to such damage to the payment or reimbursement of the costs thereof or 

(ii) repay a Pro Rata Portion of the TIF Loan as provided in Section 3.6(b). 

 

 

 

 

(The remainder of this page is intentionally left blank.) 
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ARTICLE VI 

 

Tax Increment; Taxes 

 

 

 Section 6.1.  Right to Collect Delinquent Taxes.  Developer acknowledges that the City is 

providing substantial aid and assistance in furtherance of the development described in this 

Agreement.  Developer understands that, while the Development Property itself is not located 

within a tax increment financing district, one purpose of the assistance under this Agreement is 

to increase the property tax base of the City. To that end, Developer agrees for itself, its 

successors and assigns, in addition to the obligation pursuant to statute to pay real estate taxes, 

that it is also obligated by reason of this Agreement to pay (or cause to be paid) before 

delinquency all real estate taxes assessed against the Developer-Owned Parcels.  Developer 

acknowledges that this obligation creates a contractual right on behalf of the City through the 

Termination Date to declare an Event of Default or sue Developer or its successors and assigns 

to collect delinquent real estate taxes and any penalty or interest thereon and to pay over the 

same as a tax payment to the county auditor if such amounts are not paid within 60 days of 

written notice from the City to Developer that any such amount has not been paid when due.  If 

such 60 days’ notice has been given, no additional notice shall be required pursuant to Section 

9.1.  In any such suit, the City shall also be entitled to recover its costs, expenses and reasonable 

attorney fees. 

 

Section 6.2.  Review of Taxes.  Developer agrees that prior to the Termination Date, it 

will not cause a reduction in the real property taxes paid in respect of the Developer-Owned 

Parcels through:  (A) willful destruction of the such property or any part thereof; or (B) willful 

refusal to reconstruct damaged or destroyed property pursuant to Section 5.1 of this Agreement.  

Developer also agrees that it will not, prior to the Termination Date, apply for a deferral of 

property tax on the Developer-Owned Parcels pursuant to any law, or transfer or permit transfer 

of the Developer-Owned Parcels to any entity whose ownership or operation of the property 

would result in the Development Property being exempt from real estate taxes under State law 

(other than any portion thereof dedicated or conveyed to the City in accordance with this 

Agreement or the Development Contract).  

 

Section 6.3.  Use of Tax Increment.  The parties agree and understand that the City 

expects to finance the TIF Loan under Section 3.3 from Tax Increments generated from the TIF 

District.  However, the City may use any funds available to the City to fund the TIF Loan, and 

may also, in its discretion, approve an interfund loan to apply Tax Increments toward repayment 

of other funds used for those purposes.  The Developer has no right, title or interest in Tax 

Increments, except to the extent the City elects to use Tax Increment to fund the TIF Loan. 

 

 

 

 

(The remainder of this page is intentionally left blank.) 
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ARTICLE VII 

 

[Intentionally Omitted] 

 

 

 

 

 

(The remainder of this page is intentionally left blank.) 

 



 

387020v5 SJB NV125-40 22 

ARTICLE VIII 

 

Prohibitions Against Assignment and Transfer; Indemnification 

 

 

 Section 8.1.  Representation as to Redevelopment.  Developer represents and agrees that 

its undertakings pursuant to this Agreement, are, and will be used, for the purpose of 

improvement of the Existing Improvements by the Developer and not for speculation in land 

holding. 

 

 Section 8.2.  Prohibition Against Transfer of Property and Assignment of Agreement.  

Developer represents and agrees that until completion of the Minimum Improvements and 

opening of the Target Facility (as evidenced by the Certificate of Completion):  

 

(a) Developer has not made or created and will not make or create or suffer to be 

made or created any total or partial sale, assignment, conveyance, or lease, or any trust or power, 

or transfer in any other mode or form of or with respect to this Agreement or the Minimum 

Improvements or any part thereof or any interest therein, or any contract or agreement to do any 

of the same, to any person or entity (collectively, a “Transfer”), without the prior written 

approval of the City Council, which approval will not be unreasonably withheld, conditioned or 

delayed.  The term “Transfer” does not include (i) encumbrances made or granted by way of 

security for, and only for, the purpose of obtaining construction, interim or permanent financing 

necessary to enable Developer or any successor in interest to the Development Property or to 

construct the Minimum Improvements or component thereof; (ii) any lease, license, easement or 

similar arrangement entered into in the ordinary course of business related to operation of the 

Minimum Improvements).  

 

 (b) If Developer seeks to effect a Transfer, the City, acting reasonably, shall be 

entitled to require as conditions to such Transfer that: 

 

(1) Any proposed transferee shall have the qualifications and financial 

responsibility, in the reasonable judgment of the City, necessary and adequate to fulfill 

the obligations undertaken in this Agreement by Developer as to the portion of the 

Existing Improvements to be transferred; and 

 

(2) Any proposed transferee, by instrument in writing reasonably satisfactory 

to the City and in form recordable in the public land records of Dakota County, 

Minnesota, shall, for itself and its successors and assigns, and expressly for the benefit of 

the City, have expressly assumed all of the obligations of Developer under this 

Agreement as to the portion of the Development Property to be transferred and agreed to 

be subject to all the conditions and restrictions to which Developer is subject as to such 

portion; provided, however, that the fact that any transferee of, or any other successor in 

interest whatsoever to, the Development Property, or any part thereof, shall not, for 

whatever reason, have assumed such obligations or so agreed, and shall not (unless and 

only to the extent otherwise specifically provided in this Agreement or agreed to in 

writing by the City) deprive the City of any rights or remedies or controls with respect to 
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the Development Property, the Minimum Improvements or any part thereof or the 

construction of the Minimum Improvements; it being the intent of the parties as 

expressed in this Agreement that (to the fullest extent permitted at law and in equity and 

excepting only in the manner and to the extent specifically provided otherwise in this 

Agreement) no transfer of, or change with respect to, ownership in the Development 

Property or any part thereof, or any interest therein, however consummated or occurring, 

and whether voluntary or involuntary, shall operate, legally, or practically, to deprive or 

limit the City of or with respect to any rights or remedies on controls provided in or 

resulting from this Agreement with respect to the Development Property that the City 

would have had, had there been no such transfer or change.  In the absence of specific 

written agreement by the City to the contrary, no such transfer or approval by the City 

thereof shall be deemed to relieve Developer, or any other party bound in any way by this 

Agreement or otherwise with respect to the Development Property, from any of its 

obligations with respect thereto. 

 

(3) Any and all instruments and other legal documents involved in effecting 

the transfer of any interest in this Agreement or the Development Property governed by 

this Article VIII, shall be in a form reasonably satisfactory to the City.   

 

(c) If the conditions described in paragraph (b) are satisfied, then the Transfer will be 

approved and Developer shall be released from its obligation under this Agreement, as to the 

portion of the Development Property that is transferred, assigned, or otherwise conveyed, unless 

the parties mutually agree otherwise.  Notwithstanding anything to the contrary herein, any 

Transfer that releases Developer from its obligations under this Agreement (or any portion 

thereof), shall be approved by the City Council, which approval will not be unreasonably 

withheld, conditioned or delayed.  If Developer remains fully bound under this Agreement 

notwithstanding the Transfer, as documented in the transfer instrument, the Transfer may be 

approved by the City Representative.  The provisions of this paragraph (c) apply to all 

subsequent transferors.   

 

(d) Notwithstanding anything to the contrary herein, Developer may Transfer the 

Development Property and its rights and obligations under this Agreement to an Affiliate, 

without prior approval by the City, provided such Transfer must be effected by a written 

assignment and assumption between Developer and the assignee and delivered to the City. 

 

Section 8.3.    No Release of Target Facility Covenant.  Notwithstanding anything to the 

contrary in this Article no Transfer of any rights or obligations to another entity prior to the 

Compliance Date (whether or not such Transfer is approved by the City), shall relieve the 

Developer’s obligations under Section 3.6(a)(6) of this Agreement, including all repayment 

obligations with respect to such covenant under Section 3.6(b)(2) and 3.3(d)(iii) hereof, unless 

the City specifically approves such release by action of the City Council of the City. 

 

 Section 8.4.  Release and Indemnification Covenants.   

 

(a) Developer releases from and covenants and agrees that the City and the governing 

body members, officers, agents, servants and employees thereof shall not be liable for and agrees 
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to indemnify and hold harmless the City and the governing body members, officers, agents, 

servants and employees thereof against any loss or damage to property or any injury to or death 

of any person occurring at or about or resulting from any defect in the Minimum Improvements. 

 

(b) Except for willful or negligent misrepresentation, misconduct or negligence of the 

Indemnified Parties (as hereafter defined), and except for any breach by any of the Indemnified 

Parties of their obligations under this Agreement, Developer agrees to protect and defend the 

City and the governing body members, officers, agents, servants and employees thereof (the 

“Indemnified Parties”), now or forever, and further agrees to hold the Indemnified Parties 

harmless from any claim, demand, suit, action or other proceeding whatsoever by any person or 

entity whatsoever arising or purportedly arising from this Agreement, or the transactions 

contemplated hereby or the acquisition, construction, installation, ownership, and operation of 

the Minimum Improvements. 

 

(c) Except for any negligence of the Indemnified Parties (as defined in clause (b) 

above), and except for any breach by any of the Indemnified Parties of their obligations under 

this Agreement, the Indemnified Parties shall not be liable for any damage or injury to the 

persons or property of Developer or its officers, agents, servants or employees or any other 

person who may be about the Minimum Improvements due to any act of negligence of any 

person. 

 

(d) All covenants, stipulations, promises, agreements and obligations of the City 

contained herein shall be deemed to be the covenants, stipulations, promises, agreements and 

obligations of the City and not of any governing body member, officer, agent, servant or 

employee of the City in the individual capacity thereof. 

 

 

 

 

(The remainder of this page is intentionally left blank.) 
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ARTICLE IX 

 

Events of Default 

 

 

 Section 9.1.  Events of Default Defined.  The following shall be “Events of Default” 

under this Agreement and the term “Event of Default” shall mean, whenever it is used in this 

Agreement, any one or more of the following events, after the non-defaulting party provides 30 

days written notice to the defaulting party of the event, but only if the event has not been cured 

within said 30 days or, if the event is by its nature incurable within 30 days, the defaulting party 

does not, within such 30-day period, provide assurances reasonably satisfactory to the party 

providing notice of default that the event will be cured and will be cured as soon as reasonably 

possible: 

 

(a) Failure by Developer or the City to observe or perform any covenant, condition, 

obligation, or agreement on its part to be observed or performed under this Agreement; 

 

(b) Developer:  

 

(i) files any petition in bankruptcy or for any reorganization, arrangement, 

composition, readjustment, liquidation, dissolution, or similar relief under the United 

States Bankruptcy Act or under any similar federal or State law;  

 

(ii) makes an assignment for benefit of its creditors;  

 

(iii) admits in writing its inability to pay its debts generally as they become 

due; or 

 

(iv) is adjudicated as bankrupt or insolvent. 

 

 Section 9.2.  Remedies on Default.  (a) Whenever any Event of Default referred to in 

Section 9.1 of this Agreement occurs, the non-defaulting party may exercise its rights under this 

Section 9.2 after providing the thirty (30) days’ written notice required by Section 9.1 to the 

defaulting party of the Event of Default, but only if the Event of Default has not been cured 

within said thirty (30) days or, if the Event of Default is by its nature incurable within thirty (30) 

days, the defaulting party does not provide assurances reasonably satisfactory to the non-

defaulting party that the Event of Default will be cured and will be cured as soon as reasonably 

possible. 

 

(b) Upon an Event of Default by Developer, the City may (i) demand repayment of 

the outstanding principal and accrued interest on the TIF Loan, and (ii) take whatever action, 

including legal, equitable or administrative action, which may appear necessary or desirable to 

collect any payments due under this Agreement, or to enforce performance and observance of 

any obligation, agreement, or covenant under this Agreement. 
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 Section 9.3.  No Remedy Exclusive.  No remedy herein conferred upon or reserved to the 

City or Developer is intended to be exclusive of any other available remedy or remedies, but 

each and every such remedy shall be cumulative and shall be in addition to every other remedy 

given under this Agreement or now or hereafter existing at law or in equity or by statute.  No 

delay or omission to exercise any right or power accruing upon any default shall impair any such 

right or power or shall be construed to be a waiver thereof, but any such right and power may be 

exercised from time to time and as often as may be deemed expedient.  In order to entitle the 

City to exercise any remedy reserved to it, it shall not be necessary to give notice, other than 

such notice as may be required in this Article IX. 

 

 Section 9.4.  No Additional Waiver Implied by One Waiver.  In the event any agreement 

contained in this Agreement should be breached by either party and thereafter waived by the 

other party, such waiver shall be limited to the particular breach so waived and shall not be 

deemed to waive any other concurrent, previous or subsequent breach hereunder. 

 

 Section 9.5.  Attorney Fees.  Whenever any Event of Default occurs (or any event occurs 

that results in Developer’s obligation to repay the TIF Loan) and if the City shall employ 

attorneys or incur other expenses for the collection of payments due or to become due or for the 

enforcement of performance or observance of any obligation or agreement on the part of the 

Developer under this Agreement, the Developer agrees that it shall, within 10 days of written 

demand by the City, pay to the City the reasonable fees of such attorneys and such other 

expenses so incurred by the City.  If, however, the Developer prevails by a final court order in 

any litigation related to enforcement of Developer’s obligations under this Agreement, the 

Developer shall not be required to pay such fees, and any previously paid fees shall be 

reimbursed by the City to the Developer within 30 days after issuance of such final court order. 

 

 

 

 

 

 

(The remainder of this page is intentionally left blank.) 



 

387020v5 SJB NV125-40 27 

ARTICLE X 

 

Additional Provisions 

 

 

 Section 10.1.  Conflict of Interests; City Representatives Not Individually Liable.  The 

City and Developer, to the best of their respective knowledge, represent and agree that no 

member, official, or employee of the City shall have any personal interest, direct or indirect, in 

the Agreement, nor shall any such member, official, or employee participate in any decision 

relating to the Agreement which affects his personal interests or the interests of any corporation, 

partnership, or association in which he is, directly or indirectly, interested.  No member, official, 

or employee of the City shall be personally liable to Developer, or any successor in interest, in 

the event of any default or breach by the City or County or for any amount which may become 

due to Developer or successor or on any obligations under the terms of the Agreement. 

 

 Section 10.2.  Equal Employment Opportunity.  Developer, for itself and its successors 

and assigns, agrees that during the construction of the Minimum Improvements provided for in 

the Agreement it will comply with all applicable federal, state and local equal employment and 

non-discrimination laws and regulations. 

 

 Section 10.3.  Nondiscrimination.  Developer agrees that until the Termination Date, 

Developer, and any authorized successors and assigns shall not discriminate upon the basis of 

race, color, creed, sex or national origin in the sale, lease, or rental or in the use or occupancy of 

the Minimum Improvements, or any part thereof. 

 

 Section 10.4.  Provisions Not Merged With Deed.  None of the provisions of this 

Agreement are intended to or shall be merged by reason of any deed transferring any interest in 

the Development Property and any such deed shall not be deemed to affect or impair the 

provisions and covenants of this Agreement. 

 

 Section 10.5.  Titles of Articles and Sections.  Any titles of the several parts, Articles, and 

Sections of the Agreement are inserted for convenience of reference only and shall be 

disregarded in construing or interpreting any of its provisions. 

 

 Section 10.6.  Notices and Demands.  Except as otherwise expressly provided in this 

Agreement, a notice, demand, or other communication under the Agreement by either party to 

the other shall be sufficiently given or delivered if it is dispatched by registered or certified mail, 

postage prepaid, return receipt requested, overnight mail, or delivered personally; and 

 

(a) in the case of Developer, is addressed to or delivered personally to Developer at 

IGH Investment, LLC, 2737 Fairview Avenue North, St. Paul, MN 55113:, a copy to any 

permitted assignee pursuant to an approved Transfer, at the address indicated in the Transfer 

approval; and 

  

(b) in the case of the City, is addressed to or delivered personally at 8150 Barbra 

Ave., Inver Grove Heights, Minnesota, 55077  Attn:  City Administrator;  
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or at such other address with respect to either such party as that party may, from time to time, 

designate in writing and forward to the other as provided in this Section. 

 

 Section 10.7.  Counterparts.  This Agreement may be executed in any number of 

counterparts, each of which shall constitute one and the same instrument. 

 

 Section 10.8.  Recording.  The City may record this Agreement and any amendments 

thereto with the Dakota County recorder, provided that the Agreement shall be filed only against 

Lot 3, Block 1 and  Lots 1 and 2, Block 2 of the Development Property.  Developer shall pay all 

costs for recording. 

 

 Section 10.9.  Amendment.  This Agreement may be amended only by written agreement 

approved by the City and Developer. 

 

 Section 10.10.  City Approvals.  Unless otherwise specified, any approval required by the 

City under this Agreement may be given by the City Representative. 

 

 Section 10.11.  Termination.  This Agreement terminates on the Termination Date, except 

that termination of the Agreement does not terminate, limit or affect the rights of any party that 

arise before the Termination Date. 
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 IN WITNESS WHEREOF, the City has caused this Agreement to be duly executed in its 

name and behalf and its seal to be hereunto duly affixed and Developer has caused this 

Agreement to be duly executed in its name and behalf on or as of the date first above written. 

 

 

THE CITY OF INVER GROVE HEIGHTS, 

MINNESOTA 

 

 

 

By_________________________________ 

Its Mayor 

 

 

 

By_________________________________ 

Its Deputy City Clerk 

 

 

 

 

STATE OF MINNESOTA ) 

    )  SS. 

COUNTY OF DAKOTA ) 

 

 The foregoing instrument was acknowledged before me this ____ day of June, 2011, by 

George Tourville and Melissa Rheaume, the Mayor and Deputy City Clerk, respectively, of the 

City of Inver Grove Heights, Minnesota, a Minnesota municipal corporation, on behalf of the 

City. 

 

 

             

Notary Public 
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IGH INVESTMENT, LLC 

 

 

 

By ________________________________ 

Its __________________ 

 

 

STATE OF MINNESOTA ) 

    )  SS. 

COUNTY OF DAKOTA ) 

 

 The foregoing instrument was acknowledged before me this _____ day of June, 2011 by 

________________, the ____________ of IGH Investment, LLC, a Minnesota limited liability 

company, on behalf of the company. 

 

 

             

Notary Public 
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SCHEDULE A 

 

 

DESCRIPTION OF DEVELOPMENT PROPERTY 

 

 

Lots 1, 2, 3 and 4, Block 1, and Lots 1, 2 and 3, Block 2, and Outlots A, B, C and D, Argenta 

Hills, according to the recorded plat thereof, Dakota County, Minnesota 
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SCHEDULE B 

 

CERTIFICATE OF COMMENCEMENT 

 

[Form A for Section 4.3(a); Form B for Section 4.3(b)] 

 

A. AS TO MINIMUM IMPROVEMENTS—SEPTEMBER 1, 2011 COVENANT 

 

 The undersigned hereby certifies that it is the Developer under the Contract for Private 

Development dated June ____, 2011 by and between the City of Inver Grove Heights and 

Developer (the “Contract”); and that as the general contractor it commenced construction  of 

some portion of the Minimum Improvements (within the meaning of Section 4.3(a) of the 

Contract), on ________________, 2011.  The portion of the Minimum Improvements 

commenced consists of the following: 

 

[Insert description of activity commenced] 

 

 

B. AS TO TARGET FACILITY—FEBRUARY 15, 2012 COVENANT 

 

 The undersigned hereby certifies that it is the Developer under the Contract for Private 

Development dated June ____, 2011 by and between the City of Inver Grove Heights and 

Developer (the “Contract”); and that it caused the commencement of construction of the Target 

Facility (within the meaning of Section 4.3(b) of the Contract) on ___________, 20_____. 

 

 

Dated:  _______________, 20_______.  IGH INVESTMENT, LLC 

 

 

       

       By ______________________________ 

        Its ________________________ 

 

 

 

The City has reviewed the work on the [Minimum Improvements] [Target Facility] and accepts 

the above certification of Developer.  

 

Dated:  _______________, 2011 CITY REPRESENTATIVE 

 

       By _________________________________ 

            ______________________ 
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SCHEDULE C 

 

CERTIFICATE OF COMPLETION 

 

 The undersigned hereby certifies that, as required under Article IV of that document titled 

Contract for Private Development dated June ____, 2011 (the “Contract”) by and between the 

City of Inver Grove Heights and IGH Investment, LLC (“Developer”):  

 

1. As of ____________, 2012, Developer caused completion of construction of the 

Target Facility within the meaning of Section 4.3(c) of the Contract; 

 

2. As of _____________, 2012, the Target Facility was open as defined in Section 

4.3(c) of the Contract; 

 

3. As of ______________, 2012, Developer caused completion of the Additional 

Commercial Improvements within the meaning of Section 4.3(c) of the Contract; and 

 

4. As of ______________, 2012, Developer caused the creation of at least 14 

Qualified Construction Jobs in accordance with Section 3.5 of the Contract. 

 

5. As of ______________, 2012, Developer caused completion of the Site 

Improvements within the meaning of Section 4.3(c) of the Contract; and 

 

 Consequently, Developer is released and forever discharged from its obligations to cause 

construct of the Minimum Improvements and opening of the Target Facility under Article IV of 

the Contract, and to create construction jobs under Section 3.5 of the Contract, but all other 

covenants under the Contract remain in full force and effect until the Termination Date.  

 

Dated:  _______________, 20_______. CITY OF INVER GROVE HEIGHTS  

 

       By _________________________________ 

            Its Mayor 

 

 

       By _______________________________ 

            Its Deputy City Clerk 

STATE OF MINNESOTA ) 

    ) ss. 

COUNTY OF DAKOTA ) 

 

 On this ___ day of ____________, 2011, before me, a Notary Public within and for said 

County, personally appeared _______________________, to me personally known, who, being 

by me duly sworn, did say that (s)he is the Mayor of the City named in the foregoing instrument; 

that the seal affixed to said instrument is the seal of said City; that said instrument was signed 

and sealed in behalf of said City by authority of its governing body; and said ____________ 

acknowledged said instrument to be the free act and deed of said City. 
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       ____________________________________ 

       Notary Public 
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STATE OF MINNESOTA ) 

    ) ss. 

COUNTY OF DAKOTA ) 

 

 On this ___ day of ____________, 2011, before me, a Notary Public within and for said 

County, personally appeared _______________________, to me personally known, who, being 

by me duly sworn, did say that (s)he is the Deputy City Clerk of the City named in the foregoing 

instrument; that the seal affixed to said instrument is the seal of said City; that said instrument 

was signed and sealed in behalf of said City by authority of its governing body; and said 

____________ acknowledged said instrument to be the free act and deed of said City. 

 

 

       ___________________________________ 

       Notary Public 
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SCHEDULE D 

 

 

 PROMISSORY NOTE 

 

$1,250,000 _________, 2011 

 

 IGH Investment, LLC, a Minnesota limited liability company (the “Maker”), for value 

received, hereby promises to pay to the City of Inver Grove Heights (the “City ”) or its assigns (the 

City and any assigns are hereinafter referred to as the “Holder”), at its designated principal office or 

such other place as the Holder may designate in writing, the principal sum of one million two 

hundred and fifty thousand ($1,250,000) or so much thereof as may be advanced under this Note, 

together with interest as hereinafter provided, in any coin or currency which at the time or times of 

payment is legal tender for the payment of private debts in the United States of America.  

 

 The principal of and interest on this Note are due and payable as follows: 

 

 1. Interest at the simple rate of one and seven-tenths percent (1.7 %) per annum shall 

accrue on the amount of principal advanced, from the date of each advance until the Loan is repaid 

in full or forgiven in accordance with its terms. 

 

 2. The principal amount of, and accrued interest on, the Note are payable, subject to 

prepayment in whole or in part, and subject to forgiveness in whole or in part, all in accordance with 

Sections 3.3 and 3.6 of the Contract for Private Development between the Holder and the Maker 

dated as of June ____, 2011 (the Contract”), the terms of which are incorporated herein by 

reference. 

 

 3. The Maker shall have the right to fully or partially prepay this Note at any time 

without penalty.  Any partial prepayment shall be applied first to any unpaid, accrued interest with 

the balance, if any, applied to principal. 

 

 4. This Note is given pursuant to the Contract, as the same may be amended from time 

to time.  All of the agreements, conditions, covenants, provisions, and stipulations contained in the 

Contract are hereby made a part of this Note to the same extent and with the same force and effect 

as if they were fully set forth herein.  It is agreed that time is of the essence of this Note.   

 

 5. The Holder of this Note shall not be deemed, by any act of omission or commission, 

to have waived any of its rights or remedies hereunder unless such waiver is in writing and signed 

by the Holder of this Note and then only to the extent specifically set forth in the writing.  A waiver 

with reference to one event shall not be construed as continuing or as a bar to or waiver of any right 

or remedy as to a subsequent event.  This Note may not be amended, modified, or changed except 

only by an instrument in writing signed by the party against whom enforcement of any such 

amendment, modifications, or change is sought. 

 

 6. If any event occurs that requires repayment of the principal and interest on this Note, 

or any portion thereof, and if Holder engages legal counsel or others in connection with advice to 
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Holder or Holder's rights and remedies under the Contract or this Note, Maker shall pay all 

reasonable expenses incurred by Holder for such persons, irrespective of whether any suit or other 

proceeding has been or is filed or commenced.  Any such expenses, costs and charges shall 

constitute additional principal, payable upon demand, and subject to this Note and the Contract.   

 

 7. Except as otherwise provided in this Note or in the Contract, Maker hereby (a) 

waives demand, presentment for payment, notice of nonpayment, protest, notice of protest, and all 

other notice; (b) agrees to any substitution, exchange, addition, or release of any party or person 

primarily or secondarily liable hereon; (c) agrees that Holder shall not be required first to institute 

any suit or to exhaust its remedies against Maker or any other person or party in order to enforce 

payment of this Note; (d) consents to any extension, rearrangement, renewal, or postponement of 

time or payment of this Note and to any other indulgence with respect hereto without notice, 

consent, or consideration to any of them. 

 

 8. If any term of this Note, or the application thereof to any person or circumstances 

shall, to any extent, be invalid or unenforceable, the remainder of this Note, or the application of 

such term to persons or circumstances other than those to which it is invalid or unenforceable shall 

not be affected thereby, and each term of this Note shall be valid and enforceable to the fullest 

extent permitted by law. 

 

 9. It is intended that this Note is made with reference to and shall be construed as a 

Minnesota contract and governed by the laws thereof. 

 

 IT IS HEREBY CERTIFIED AND RECITED that all conditions, acts, and things required 

to exist, happen, and be performed precedent to or in the issuance of this Note do exist, have 

happened, and have been performed in regular and due form as required by law. 

 

 IN WITNESS WHEREOF, the Maker has caused this Note to be duly executed as of the 

______ day of ____________, 20_____. 

 

 

       IGH INVESTMENT, LLC 

 

 

       By _________________________________ 

            Its Chief Manager 
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CITY OF INVER GROVE HEIGHTS 

 

RESOLUTION NO. _________ 

 

 RESOLUTION APPROVING A CONTRACT FOR PRIVATE 

DEVELOPMENT BETWEEN THE CITY OF INVER GROVE HEIGHTS 

AND IGH INVESTMENT, LLC 

 

BE IT RESOLVED by the City Council (the “Council”) of the City of Inver Grove Heights, 

Minnesota as follows: 

 

Section 1.   Background. 

 

1.01. The City has previously established Tax Increment Financing District No. 4-1 (the “TIF 

District”) pursuant to Minnesota Statutes, Section 469.174 to 469.1799 (the “TIF Act”) 

and certain special legislation. 

  

1.02.  Section 469.176 Subd. 4m of the TIF Act (referred to as “Temporary Authority”) 

authorizes the City to spend available tax increment from any existing tax increment 

financing district, notwithstanding any other law to the contrary, to provide 

improvements, loans, interest rate subsidies, or assistance in any form to private 

development consisting of construction or substantial rehabilitation of buildings and 

ancillary facilities, if certain terms and conditions are met. 

 

1.03. The City has on this date, after duly noticed public hearing held on June 27, 2011 and 

continued to this date, adopted a spending plan (the “Spending Plan”) that authorizes 

expenditure of Tax Increments from the TIF District for certain purposes in accordance 

with the Temporary Authority. 

 

1.04. IGH Investment, LLC (the “Developer”) has proposed certain commercial improvements 

in an area of the City known as Argenta Hills, the construction of which would not 

commence before September 1, 2011 without assistance under the Spending Plan; and  

 

1.05. The Council has reviewed a proposed Contract for Private Development between the City 

and Developer (the “Contract”) providing for certain assistance to Developer under the 

Spending Plan, and finds that the execution thereof by the City and performance of the 

City’s obligations thereunder are in the best interest of the City and its residents. 

 

1.06. The Council has also on June 27, 2011 and continued to this date, held a public hearing 

regarding the business subsidy provide in the Contract, pursuant to Minnesota Statutes, 

Sections 116J.993 to 116J.995 (the “Business Subsidy Act”). 

 

Section 2. Contract Approved. 

 

2.01. The Contract, including the business subsidy agreement included therein, is approved in 

substantially the form on file in City Hall, subject to modifications that do not alter the 

substance of the transaction and are approved by the Mayor and City Administrator, 
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provided that execution of the document by the Mayor and Deputy Clerk will be conclusive 

evidence of approval. 

 

2.02. The Mayor and Deputy City Clerk are authorized and directed to execute the Contract and 

any other documents or certificates necessary to carry out the transactions described in the 

Contract, including but not limited to other documents or agreements described in the 

Contract.  

 

 

 Adopted by the City Council of the City of Inver Grove Heights this 11
th

 day of, July, 2011. 

 

        

 

 

        ______________________________  

        George Tourville, Mayor 

 

 

ATTEST:  

 

 

 

       

Deputy Clerk 
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